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THE COMMON LAW COURTS AND THE LAW 
OF THE SEA 


2 re sands upon the shore of the maritime law have shifted 
far during the last decade. Two definite stages of develop- 
ment have been passed, and a third has now been entered upon. 

In earlier days the federal courts were chiefly engaged in 
establishing the admiralty jurisdiction on broad lines, and in 
freeing themselves from the limitations which in England 
resulted from the long and jealous conflicts between the 


common law courts and the admiralty." This broad jurisdic- 
tion being firmly established, the attention of the Admiralty 
Bar became fixed upon a tendency of the courts of admiralty 
to permit or at least to consider encroachments of common 
law principles in admiralty cases. Common law doctrines, such 
as contributory negligence, the rule of respondeat superior, the 
fellow servant rule, and other common law limitations upon 
the rule of respondeat superior became subjects of discussion, 
and were in the main rejected in courts of admiralty.* The 





1 The Genesee Chief, 12 How. (U. S.) 443, 456, 458, 459 (1851); Ex parte 
Garnatt, 141 U. S. 1 (1890); The Robert W. Parsons, tor U. S. 17, 20, 33, 
34 (1903) ; New Jersey Steam Navigation Co. v. Merchants Bank, 6 How. (U. S.) 
344, 385, 386, 392 (1848); New England Marine Ins. Co. v. Dunham, 11 Wall 
(U. S.) 1, 26, 31, 32 (1870); Atlantic Transport Co. v. Imbrovek, 234 U. S. 52, 
59, 60 (1914). (The citations referred to in these notes are for purposes of 
illustration, and do not purport to be exhaustive.) 

2 See Frederic Cunningham, “ The Extension of the Fellow Servant Doctrine 
to the Admiralty,” 18 Harv. L. Rev. 294, and cases cited; Frederic Cunningham, 
“Respondeat Superior in Admiralty,” 19 Harv. L. Rev. 445. See also Fitz- 
Henry Smith, Jr., “Liability in the Admiralty for Injuries to Seamen,” 109 





778 HARVARD LAW REVIEW 


application of state statutes modifying or extending the common 
law was still more jealously resisted by the Admiralty Bar, who 
received with consternation the recognition in the admiralty, in 
cases of limitation of liability, claims for death under state 
statutes or foreign law.* ‘The earlier recognition in the admir- 
alty of liens created by state law had been followed by an 
outcry at the anticipated confusion from lack of uniformity, 
and if varying death claims which had no existence in the 
maritime law* were to be recognized, still greater confusion 
was feared: The uniformity which was insisted upon, however, 
and the lack of uniformity which was feared, were uniformity 
or lack of uniformity in the admiralty, and during these periods 
no serious doubt was entertained that within the concurrent 
jurisdiction of the common law courts the common and statute 
law of the several states remained supreme, even in maritime 
cases,” except when the common law courts attempted to exer- 
cise a strictly admiralty jurisdiction.® 





Harv. L. Rev. 418, 422. For illustrative cases see The Edith Godden, 23 
Fed. 43, 46 (S.D.N.Y. 1885); The Harrisburg, 119 U. S. 199, 214 (1886) ; 
The Osceola, 189 U. S. 158, 175 (1903); Atlantic Transport Co. v. Imbrovek, 
supra; Atlee v. Packet Co., 21 Wall. (U. S.) 380, 305, 396 (1874); Sherlock 
v. Alling, 93 U. S. 99, 104 (1876) ; The Max Morris, 137 U. S. 1 (1890) ; Workman 
v. New York, 179 U. S. 552 -(1900). 

3 See The Hamilton, 207 U. S. 398 (1907) ; La Bourgogne, 210 U. S. 95 (1908). 
Frederic Cunningham, “Is every County Court in the. United States a Court 
of Admiralty?” 53 Am. L. Rev. 749; Frederic Cunningham, “ The Tables Turned 
— Lord Coke Demolished,” 55 Am. L. Rev. 685; George Whitelock, “A New 
Development in the Application of Extra-Territorial Law to Extra-Territorial 
Marine Torts,” 22 Harv. L. Rev. 403, 414. Compare G. Philip Wardner, 
“ Death Upon the High Seas,” 21 Harv. L. Rev. 1, 75. Eminent members of 
the Admiralty Bar attribute what they regard as the heresies of the present 
day to the case of The General Smith, 4 Wheat. (U. S.) 438 (1819), as the 
initial mistake which opened the door to possible recognition of state law in 
the Admiralty. 

4 The Harrisburg, 119 U. S. 199 (1886). 

5 Cooley v. Board of Wardens, 12 How. (U. S.) 299 (1851); New Jersey 
Steam Navigation Co. v. Merchants Bank, 6 How. (U. S.) 344, 390 (1848); 
Steamboat Co. v. Chase, 16 Wall. (U. S.) 522, 533, 534 (1872); Atlee v. Packet 
Co., 21 Wall. (U. S.) 380, 395, 396 (1874); Sherlock v. Alling, 93 U. S. 99, 104 
(1876) ; The Harrisburg, 119 U. S. 199, 214 (1886) ; Knapp Stout & Co, v. McCaf- 
frey, 177 U. S. 638, 646 (1899) ; Wilson v. MacKenzie, 7 Hill (N. Y.) 95 (1845) ; 
Kalleck v. Deering, 161 Mass. 469, 37 N. E. 450 (1894). 

6 The Moses Taylor, 4 Wall. (U. S.) 411, 427, 431 (1866); The Hine v. 
Trevor, 4 Wall. (U. S.) 555, 571 (1866); The Glide, 167 U. S. 606 (1897); 
The Roanoke, 189 U. S. 185 (1903). 
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The orthodox view of the relations of the maritime law and 
of the common law was a conception of two separate and 
independent systems of substantive law,— one prevailing in 
the admiralty and the other prevailing in the common law 
courts.” 

The sands are now shifting. A wave in the direction of 
uniformity is in full sweep, but in a very unforeseen direction, 
and instead of promoting uniformity in the admiralty it is 
submerging the common law in the state or common law courts. 
A new emphasis is being placed upon maritime law as a code 
of substantive law governing the rights and liabilities of the 
parties in some and perhaps in all cases of a maritime nature 
in the common law courts. 

A few illustrations will make the significance of these ques- 
tions of substantive law more concrete and comprehensible. 

Suppose a seaman is injured on shipboard by reason of a 
defective appliance. So far as jurisdiction is concerned, he 
may bring a libel against the vessel or he may sue at common 
law in a state court.’ If he sues at common law, what is the 
substantive law which gives or denies liability? Is it the 
common law of the state, the law of respondeat superior in its 
various forms, or is it the maritime law as to the liability of 
the owner? 

Suppose the owner of a sailboat crossing a harbor is drowned 
in a collision with a steamer. So far as jurisdiction is concerned, 
a libel may be brought in the admiralty or an action may be 
brought in the state court.’ If an action is brought in the state 
court, is the substantive law which gives or denies liability the 
common or statute law of the state, or is it the maritime law? 

Suppose a marine insurance company is sued on a policy of 
marine insurance which is susceptible of different constructions 
in different jurisdictions. So far as jurisdiction is concerned, 
suit may be brought either in the admiralty or in the common 





7 This view was supposed to have had the sanction of the Supreme Court 
of the United States in The Belfast, 7 Wall. (U. S.) 624, 644 (1868) ; Steamboat 
Co. v. Chase, 16 Wall. (U. S.) 522, 534 (1872); Atlee v. Packet Co., 21 Wall. 
(U. S.) 380, 395, 396 (1874). 

8 Kalleck v. Deering, 161 Mass. 469, 37 N. E. 450 (1894). 

® Steamboat Co. v. Chase, 16 Wall. (U. S.) 522 (1872). 
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law courts.” If an action is brought in the courts of the state 
where the contract was made and was to be performed, is the 
contract governed by the law of that state or by the maritime 
law? 

The conventional answer ten years ago would have been that 
in all of these cases the substantive law in the state or common 
law courts was the common or statute law of the state, except 
in so far as in cases of contracts maritime usages may have been 
incorporated in the contract by the contemplation of the parties. 
No such answer could be made today. Two new conceptions 
of the maritime law as a substantive law are taking form, to 
which I shall refer as the second and the third concept as dis- 
tinguished from the first or orthodox view. 

The second concept is of a paramount and complete system 
of the maritime law of the United States governing all cases 
of a maritime nature in all courts of this country, except where 
upon the principles of the conflict of laws the law of a foreign 
nation is accepted on grounds of comity. 

The third concept is in effect a limited form of the second. 
Its exponents emphasize the incompleteness of the maritime law 
if regarded as a complete system. They find in the maritime 
law only a very limited body of customs and ordinances of the 
sea, and very few substantive rights and obligations in the 
absence of a common law of the United States by which it 
can be supplemented. Recognizing that the maritime law is 
made up of certain rules, partly of procedure and partly dealing 
with limited aspects of substantive liabilities, they ask what is 
the source of the substantive law which is assumed rather than 
established in the admiralty, and the source of the rights by 
which suitors have the right of a common law remedy in actions 
in the common law courts. 

The third concept deals with these questions by saying that 
the maritime law, as far as it goes, is as paramount as under 
the second concept; that in the few cases where it establishes 
substantive rights it is controlling, whether in the common law 
courts or in the admiralty; and that in maritime cases where 
there is no maritime law on the subject the courts of admiralty 
may enforce rights created by the state law, and the common 





10 See note 48, infra. 
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law courts may do likewise, and in either of the latter cases the 
substantive law administered is the law of the state, either as 
the law of the forum or upon principles of comity. Under this 
concept the common law thus supplements the maritime law. 

The maritime law of the United States, it should be 
remembered, differs from that of other countries by reason of 
the nature of our federal constitution and the absence of any 
common law of the United States as such. The maritime law 
in any case has a vague borderland where it shades off into the 
local municipal law; and under our federal system, the only 
clearly recognized local municipal law is the law of the several 
states. 

The fact that judicial decisions permit uncertainty as between 
conceptions of so fundamental a nature is mainly due to the 
fact that until recently the emphasis on the maritime law has 
been laid not so much on its quality as a system of substantive 
law, as upon its quality as a code of jurisdiction, procedure and 
remedies in the courts of admiralty, and now that the emphasis 
is changed, earlier decisions are being reéxamined from a 
new angle. 

Upon such reéxamination it can hardly be doubted that the 


greatest difficulty is found in reconciling decided cases with the 
second concept,— that which regards all cases of a maritime 
nature in every court of this country as governed by a para- 
mount and complete system of the maritime law of the United 
States. 


Certain actions of a maritime nature have been permitted 
in the state courts, including not only actions upon maritime 
contracts, but also actions of tort for personal injuries or for 
death under death statutes, when the injury or death occurred 
in the territorial waters of the state or even on the high seas, 
and in such cases it has been assumed that the common or 
statute law of the state is controlling." Certain cases in the 
admiralty have followed state law, such as libels to enforce a 
lien created by state law for repairs upon a vessel in her home 





11 Leon v. Galcerau, 11 Wall. (U. S.) 185 (1870); Steamboat Co. v. Chase, 
16 Wall. (U. S.) 522 (1872); Sherlock v. Alling, 93 U. S. 99, 104 (1876); 
Belden v. Chase, 150 U. S. 674, 691 (1893); Knapp Stout & Co. v, McCaf- 
frey, 177 U. S. 638, 646 (1899). 
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port..* There is great difficulty in holding that these cases in 
reality enforce the federal maritime law or that this maritime 
law may be changed or affected by state legislation. On the 
other hand, the cases where state legislation has been held to be 
invalid as applied in the common law courts have been cases 
which might well have been deemed encroachments upon the 
admiralty jurisdiction as such, as in cases where the state court 
in substance attempted to create and enforce a right in rem 
against a foreign vessel.** 

Recent decisions rendered in the course of the impulse to 
bring uniformity into the maritime law in these days of unpre- 
cedented growth of foreign and domestic shipping have weighed 
the scales heavily on the side of the second concept, — that of 
a complete system of maritime law governing all substantive 
rights in maritime cases in all courts. 

The case of the Southern Pacific Company v. Jensen,“* decided 
May 21, 1917, held invalid the New York Workmen’s Com- 
pensation Act as applied in the New York courts to the case of 
a longshoreman injured while unloading a vessel which hailed 
from another state. 

The case of Chelentis v. Luckenbach Steamship Company,” 
decided June 3,.1918, held that a seaman could not recover at 
common law for injuries by negligence on the high seas. The 
action was brought in New York, but the vessel hailed from 
Delaware, and it is not obvious whether the common law which 
was sought to be enforced was the law of New York or the law 
of Delaware. 

The case of Union Fish Company v. Erickson,** decided June 
7, 1919, held that in the admiralty only the maritime law could 
govern a contract of employment of the master of a vessel, 
although made in California, and that the Statute of Frauds of 
the state of California could not apply. 

The case of Knickerbocker Ice Company v. Stewart," decided 





12 The General Smith, 4 Wheat. (U. S.) 438, 443 (1819); The Lottawanna, 
21 Wall. (U. S.) 558, 579, 580 (1874) ; The J. E. Rumbell, 148 U. S. 1, 12 (1892) ; 
Ex Parte McNiel, 13 Wall. (U. S.) 236, 243 (1871). 

18 The Hine v. Trevor, 4 Wall. (U. S.) 555, 571 (1866); The Roanoke, 
189 U. S. 185 (1903). 

14 244 U. S. 205. 16 248 U. S. 308. 

16 247 U. S. 372. 17 253 U. S. 149. 
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May 17, 1920, held that even the Act of Congress of 1917," 
saving to suitors their remedies under the Compensation Acts 
of the several states was unconstitutional and void. 

It is not my purpose to enter into an exhaustive analysis of 
these recent decisions, or to justify or condemn the conclusions 
there reached. The Jensen case alone would require much 
more than the space allotted to me if I should undertake a 
complete analysis and comparison of the majority opinion of 
Mr. Justice McReynolds and the dissenting opinions of Mr. 
Justice Holmes and Mr. Justice Pitney. Still less is it my 
purpose to reopen earlier controversies as to the propriety of 
any recognition of state laws in the admiralty. My concern 
here is to define the conception of the maritime law of the 
United States so far as established by these recent decisions, 
to consider the principles upon which state law or state statutes 
are to be accepted or rejected in the common law courts, and 
finally, to suggest the bearing of these matters on a few of the 
questions which are likely to arise in the future. For this 
purpose a brief consideration of the decisions of the Supreme 
Court of the United States above referred to is necessary. 

The Jensen case was a proceeding in the courts of the’ state 
of New York under the Workmen’s Compensation Act of that 
state. It was brought against the owner of a vessel by the 
widow of a longshoreman who was killed on shipboard while 
unloading cargo at Pier 49 North River, at the port of New 
York. The decision of the Supreme Court of the United States 
was that the State Compensation Act was invalid as applied 
to the case. 

The majority opinion of Mr. Justice McReynolds tends 
definitely to commit the court to the view of a complete and 
comprehensive system of maritime law of the United States, and 
apparently recognizes as the logical result of this conception that 
the state legislation which in earlier cases had been held to be 
permissible did in fact change, modify, or affect the maritime 
law itself. The intellectual difficulties of such a justification 
for state legislation received slight discussion. The decision, 
however, and the principle upon which it is based do not neces- 
sarily require a decision on this question. The principle 





18 4o Srat. aT L. 395. 
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announced is that “ no such legislation is valid if it contravenes 
the essential purpose expressed by an act of Congress or works 
material prejudice to the characteristic features of the general 
maritime law or interferes with the proper harmony and uni- 
formity of that law in its international and interstate relations. 
This limitation, at the least, is essential to the effective opera- 
tion of the fundamental purposes for which such law was incor- 
porated into our national laws by the Constitution itself.” *° 

The application of this principle is doubtless materially 
affected by the conception of the system of maritime law. 
Unless this system be complete and comprehensive, its char- 
acteristic features and its proper uniformity and harmony are 
difficult of ascertainment with sufficient certainty to serve as a 
test for state legislation, and the more complete and compre- 
hensive the system, the more likely is state legislation to be 
regarded as repugnant to these characteristics. 

The majority opinion deals briefly with that clause of the 
Judicature Act which has come down from the original Act of 
1789, conferring admiralty jurisdiction on the federal courts, 
“ saving to suitors in all cases the right of a common law remedy 
where the common law is competent to give it.” ‘ The remedy,” 
says Mr. Justice McReynolds, “which the Compensation 
Statute attempts to give is of a character wholly unknown to 
the common law, incapable of enforcement by the ordinary 
processes of any court and is not saved to suitors from the 
grant of exclusive jurisdiction.” *° 

The saving clause assumes larger proportions in later de- 
cisions. If the Constitution of the United States enacted for 
all courts a complete system of maritime law, it is not obvious 
how an act of Congress saving a common law remedy could 
have any effect upon the substantive maritime law, and an 
attempt to avoid any such effect of the saving clause hardly 
seems necessary. The real significance of the saving clause is 
rather as a contemporary interpretation of the scope and effect 
of the Constitutional grant of jurisdiction in matters of admir- 
alty, and the effect of this grant upon the general systems of 
substantive law, maritime and otherwise.”* 





19 244 U. S. 205, 216 (1917). 
20 Ibid. at 218. 
21 Cooley v. Board of Wardens, 12 How. (U. S.) 299, 320 (1851). 
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A further ground for the decision of the court is suggested 
in that “this remedy is not consistent with the policy of 
Congress to encourage investments in ships manifested in the 
Acts of 1851 and 1884, . . . which declare a limitation upon 
the liability of their owners.” ** 

No attempt is here made to criticise the Jensen decision or 
its subsequent development. For this reason the dissenting 
opinions of Mr. Justice Holmes and of Mr. Justice Pitney are 
referred to only briefly. Certain difficulties in the majority 
view acutely presented by the dissenting Justices will be 
referred to later in connection with suggestions as to the pos- 
sible rephrasing of at least some part of the doctrine propounded 
by Mr. Justice McReynolds. 

For the present it is sufficient to say that Mr. Justice Holmes 
insisted upon a power of legislation remaining in some form 
and to some extent in the states, upon the principles of prior 
decisions enforcing actions for death under state statutes even 
in the admiralty. Without rejecting the third conception of 
two concurrent systems of law, he emphasized the second con- 
ception as prevailing, even in the admiralty. ‘The maritime 
law is not a corpus juris —it is a very limited body of customs 
and ordinances of the sea”; and when the admiralty is called 
upon to enforce rights for which no maritime law exists, “ it 
must take the rights of the parties from a different authority, 
just as it does when it enforces a lien created by a State. The 
only authority available is the common law or statutes of a 
State.” ** So far as the enforcement of state statutes in state 
courts is concerned, he said: ‘“ Taking it as established that a 
State has constitutional power to pass laws giving rights and 
imposing liabilities for acts done upon the high seas when there 
were no such rights or liabilities before, what is there to hinder 
its doing so in the case of a maritime tort? Not the existence of 
an inconsistent law emanating from a superior source, that is, 
from the United States. There is no such law.” ** 

Mr. Justice Pitney placed his dissent squarely upon the third 
conception of maritime law,—that of two concurrent and 





22 244 U. S. 205, 218 (1917). 
28 Ibid. at 220, 221. 
24 Ibid. at 220. 
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independent systems, — and upon the ground that whatever the 
theory or scope of the maritime law in the courts of admiralty, 
it did not interfere with the state law as applicable in the state 
or common law courts. The Constitution, according to his 
view, did not--purport to enact codes of law, either in the 
admiralty or in any other courts. It conferred jurisdiction, 
and by so doing did not exclude the concurrent jurisdiction of 
the state or of the common law courts, or affect in any way 
the system of substantive law to be administered in those courts. 

There were four dissenting Justices in the Jensen case, — 
Justices Clark and Brandeis concurring both with Mr. Justice 
Holmes and with Mr. Justice Pitney. 

The Jensen case was immediately followed by the case of 
Clyde Steamship Company v. Walker,”* decided the same day. 
The facts were substantially the same as in the Jensen case 
except that the injuries did not result in death, and the decision 
was the same without further elaboration. 

The next case in order, Chelentis v. Luckenbach Steamship 
Company,”* held that a seaman could not recover at common 
law in the federal courts for injuries by negligence on the 
high seas, and again Mr. Justice McReynolds was the spokesman 
for the majority-of the court. The decision adopts as the only 
possible substantive law of the case the maritime law as recog- 
nized in the admiralty in The Osceola,** a case which merely 
restated the conventional maritime law to the effect that upon 
the existing facts the only liability of the vessel for personal 
injuries to a seaman was the liability to provide wages, mainte- 
nance, and cure. The Jensen case was of course quoted at 
length, but once it was assumed that the maritime law must 
govern in the common law courts, it was not necessary to enter 
upon any debatable ground upon the question of what the 
maritime law was. If the maritime law governed in the 
common law courts, there was no question what the maritime 
law was. The liability of the vessel to an injured seaman for 
wages, maintenance, and cure is one of the few distinctive rules 
of substantive law which enter into the law of the sea, and if 
one may conjecture from the comment of Mr. Justice Holmes 





25 244 U. S. 255. 26 247 U. S. 372 (1918). 27 189 U. S. 158 (1903). 
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to this effect in the Jensen case,** it may have been upon this 
ground that he concurred in the result in the Chelentis case 
without concurring in the opinion. The real significance of the 
case is that six Justices against three definitely rejected the 
first conception of two codrdinate systems of substantive law. 
Between the second and third conceptions it was unnecessary 
to decide, and this is presumably the consideration which made 
it possible for Mr. Justice Holmes to join the majority. 

The opinion of Mr. Justice McReynolds is significant on two 
other points. He refers again to the saving clause, and makes 
clear his view that the clause merely gave to the common law 
courts jurisdiction to afford a common law remedy, but that 
the substantive law, even in the common law courts, must be 
the maritime law in maritime cases. The other significant point 
is the treatment of the Seamen’s Act, which provided that 
“ seamen having command shall not be held to be fellow servants 
with those under their authority.” The plaintiff had claimed 
that his injuries were due to the negligence of a superior officer. 
The court held that the fellow servant rule was irrelevant in 
the maritime law, and that the statute was wholly ineffective. 
The court also intimated that by the maritime law none of 
the rules of respondeat superior exist, the liability being a 
liability incident to ownership of the vessel. ‘This was doubtless 
good admiralty law, but the significance of this branch of the 
case is that the common law was excluded in a common law 
court not only from the fundamental substantive law of liability, 
but also from the subsidiary rules applicable to the case, such 
as the fellow servant rule. 

The scene shifts to actions of contract in the next case which 
requires attention, Union Fish Company v. Erickson,*® an 
admiralty case in which the master of a vessel libelled the 
vessel for breach of contract. The contract was an oral one 
made in California contemplating service mainly on the high 
seas. The libellee set up the California Statute of Frauds, 
California being both the place where the contract was made 
and the forum in which the libel was brought. The court unani- 
mously held that the statute did not apply, relying in part upon 





28 244 U. S. 205, 220 (1917). 
29 248 U. S. 308 (1918). 
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the Jensen case. The main basis of the decision was that the 
contract, being peculiarly a maritime contract, was controlled 
by the maritime law, that “the parties must be presumed to 
have had in contemplation the system of maritime law under 
which it was made,” *° and that the subject matter was covered 
by the rules of maritime law and by Acts of Congress. These 
considerations would naturally have been sufficient for the 
decision except for a possible question, apparently not raised, 
whether the Statute of Frauds as to the law of the forum might 
not prevail even in the admiralty as affecting the remedy only. 
The broader doctrine of the Jensen case, however, is definitely 
referred to as applicable to maritime contracts. “If one state 
may declare such contracts void for one reason, another may 
do likewise for another. Thus the local law of a State may 
deprive one of relief in a case brought in a court of admiralty 
of the United States upon a maritime contract, and the uni- 
formity of rules governing such contracts may be destroyed by 
perhaps conflicting rules of the States.” * 

The power of Congress itself to permit such legislation by 
amending the ancient saving clause was called in question in 
Knickerbocker Ice Company v. Stewart.** By the Act of 
Congress of October 6, 1917, Congress attempted to leave a 
clear field for the Workmen’s Compensation Acts of the several 
states by adding to the ancient saving clause, which saves to 
suitors “in all cases the right of a common law remedy where 
the common law is competent to give it,” the words “and to 
claimants the rights and remedies under the workmen’s com- 
pensation law of any state.” The claim in question was based 
upon the death of a barge man employed on a barge and doing 
work of a maritime nature, who fell into the Hudson River 
and was drowned within the territorial waters of the State of 
New York, and whose widow was allowed by the New York 
courts to obtain compensation under the Compensation Act of the 
State of New York. This recovery was reversed by the Supreme 
Court of the United States, Mr. Justice McReynolds again 
writing the opinion. Whether the barge man was regarded as 





80 Tbid. at 313. 
81 bid. at 314. 
82 253 U. S. 149 (1920). 
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a seaman is not clear; nor is it clear whether the barge was in 
her home state — the court makes no point of the place where 
the Knickerbocker Ice Company was incorporated. The 
grounds of decision seem to be that a saving clause preserves 
but does not create remedies, and that Congress can not dele- 
gate to states the right to legislate in this manner. Mr. Justice 
Holmes dissenting, with whom concurred Justices Pitney, 
Brandeis and Clarke, took the ground that the Act of Congress 
should at least be given effect as adopting the Compensation 
Acts of the various states in existence when the Act was passed. 

The opinion of Mr. Justice McReynolds is worthy of notice 
for the statement of what the court, or at least what Mr. Justice 
McReynolds thought the court had decided by the preceding 
cases. 


“As the plain result of these recent opinions and the earlier cases 
upon which they are based, we accept the following doctrine: The 
Constitution itself adopted and established, as part of the laws of 
the United States, approved rules of the general maritime law and 
empowered Congress to legislate in respect of them and other 
matters within the admiralty and maritime jurisdiction. Moreover, 
it took from the States all power, by legislation or judicial decision, 
to contravene the essential purposes of, or to work material injury 
to, characteristic features of such law or to interfere with its proper 
harmony and uniformity in its international and interstate relations. 
To preserve adequate harmony and appropriate uniform rules relating 
to maritime matters and bring them within control of the Federal 
Government was the fundamental purpose; and to such definite end 
Congress was empowered to legislate within that sphere.” ** 


An ambiguity is permitted to remain, whether state legisla- 
tion on the general subject matter is prohibited merely because 
the maritime law already covers the ground, or because such 
legislation interferes with the harmony and uniformity of mari- 
time law in matters which the maritime law does not purport 
to cover except in a negative way. Mr. Justice McReynolds 
does suggest that under the new doctrine the powers of the state 
are more restricted than in matters of interstate commerce. 
“The distinction between the indicated situation created by the 





88 Ibid. at 160. 
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Constitution relative to maritime affairs and the one resulting 
from the mere grant of power to regulate commerce without 
more, should not be forgotten.” * 

No distinction is yet considered. between matters of contract 
and matters of tort as subjects of state legislation. Nor is 
specific consideration given to the question of the characteristics 
in this respect of claims under the Compensation Acts. 

After so much shifting of the sands it was by no means 
unpardonable to doubt the permanence of familiar landmarks 
which drew their sanction from local state law. Three recent 
decisions of the Supreme Court of the United States, in all 
of which the opinion is written by Mr. Justice McReynolds, 
tend to allay these doubts. 

In Western Fuel Company v. Garcia,*° a libel in personam 
in admiralty for death by negligence under the California death 
statute was held to be permissible to the administratrix of a 
' stevedore employed on shipboard in California waters by the 
charterer of a foreign vessel. Whether the charterer was or 
was not a domestic corporation does not appear, and nothing 
is made to turn upon this point. It was further held that the 
limitation provided by the California statute should be 
followed in the admiralty. That such a libel could be 
maintained was hardly open to doubt after the decision in The 
Hamilton,** and The Bourgogne.*" Such a libel had in fact been 
entertained without discussion in Atlantic Transport Company 
v. Szczezek.** The reasoning of Mr. Justice McReynolds 
rephrases the law in substantial conformity with his recent 
opinions, but he speaks of the question under consideration as 
the question of how far the maritime law may be “ modified, 
changed or supplemented by state legislation.” The word 
“supplemented ” is a new word for him, and suggests a possible 
disposition to compromise upon the question whether the sub- 
stantive law to be enforced really is the maritime law as changed, 
or whether it is not rather the state law in accordance with 
Mr. Justice Holmes’ view. At all events, the validity of the 
state law is tested by the requirements of uniformity and is 
found to satisfy the test. 

34 Tbid. at 161. 87 210 U. S. 95 (1908). 


85 257 U. S. 233 (1921). 88 234 U. S. 63 (1914). 
86 207 U. S. 398 (1907). 
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“ The subject is maritime and local in character and the specified 
modification of or supplement to the rule applied in admiralty courts, 
when following the common law, will not work material prejudice to 
the characteristic features of the general maritime law, nor interfere 
with the proper harmony and uniformity of that law in its inter- 
national and interstate relations.” *° 


In Grant-Smith-Porter Company v. Rohde,*® a libel in 
personam in admiralty to recover for personal injuries was 
refused upon the ground that the situation was covered by the 
Oregon Workmen’s Compensation Act. The libellant was a 
carpenter; the libellee a shipbuilding corporation; and the 
injuries occurred upon the vessel after she was launched. The 
tort, if any, was maritime. On the other hand, the contract of 
employment, according to the well established rules, was non- 
maritime inasmuch as it related to ship construction. Both 
parties had accepted the non-compulsory Oregon Workmen’s 
Compensation Act by failing to give notice of dissent. Recovery 
was denied upon reasoning similar to fhat employed in the 
Garcia case, applying the test of the requirements of uniformity. 

“In Western Fuel Co. v. Garcia, supra, we recently pointed out 
that, as to certain local matters regulation of which would work no 
material prejudice to the general maritime law, the rules of the latter 
might be modified or supplemented by state statutes. The present 
case is controlled by that principle. The statute of the State applies 
and defines the rights and liabilities of the parties. The employee 
may assert his claim against the Industrial Accident Fund to which 
both he and the employer have contributed as provided by the statute, 
but he cannot recover damages in an admiralty court.” * 


Mr. Justice McReynolds again recognizes that the general 
maritime law may be “ modified or supplemented” by state 
legislation. 

Finally, in State Industrial Commission of the State of New 
York v. Nordenfelt Corporation,*® decided May 29, 1922, the 
Court confined the rule of the Jensen case to cases of injuries 
to longshoremen occurring on board the vessel, and permitted 





89 257 U. S. 233, 242 (1921). 41 Tbid. at 477. 
40 257 U. S. 469 (1922). 42 259 U. S. 263. 





792 HARVARD LAW REVIEW 


the dependent relatives of a longshoreman, who was engaged 
in unloading a vessel but who met his death by an accident 
which occurred upon the dock, to recover in the state courts 
of New York under the State Workmen’s Compensation Act. 
Although in the Rohde case the non-maritime nature of the 
contract of employment in question was allowed to affect the 
remedy in admiralty for a maritime tort, the converse of that 
rule was now rejected, and the fact that the contract of employ- 
ment was maritime was not permitted to prevent recovery in 
the state courts under the State Compensation Act for a tort 
which was non-maritime. The New York Court had felt con- 
strained to apply the rule of the Jensen case, but Mr. Justice 
McReynolds in the opinion of the Supreme Court of the United 
States said: 


“The court below has made deductions from Southern Pacific Co. 
v. Jensen; Clyde S. S. Co. v. Walker, and Knickerbocker Ice Co. v. 
Stewart, which we think are unwarranted, and has proceeded upon 
an erroneous view of the federal law. 

“ When an employee, working on board a vessel in navigable waters, 
sustains personal injuries there, and seeks damages from the 
employer, the applicable legal principles are very different from those 
which would control if he had been injured on land while unloading 
the vessel. In the former situation the liability of employer must 
be determined under the maritime law; in the latter, no general 
maritime rule prescribes the liability, and the local law has always 
been applied. The liability of the employer for damages on account 
of injuries received on shipboard by an employee under a maritime 
contract is matter within the admiralty jurisdiction; but not so when 
the accident occurs on land.” ** 


“Certainly prior to the Workmen’s Compensation Act the em- 
ployer’s liability for damages would have depended upon the common 
law and the state statutes. Consequently, when the Compensation 
Act superseded other state laws touching the liability in question, it 
did not come into conflict with any superior maritime law. And 
this is true whether awards under the act are made as upon implied 
agreements or otherwise. The stevedore’s contract of employment 
did not contemplate any dominant federal rule concerning the master’s 
liability for personal injuries received on land. In Jensen’s case, 





43 Ibid. at 272, 273. 





COMMON LAW COURTS AND THE LAW OF THE SEA 4793 


rights and liabilities were definitely fixed by maritime rules, whose 
uniformity was essential. With these the local law came into conflict. 
Here no such antagonism exists. There: is no pertinent federal 
statute; and application of the local law will not work material 
prejudice to any characteristic feature of the general maritime 
law.” 4 

The cases which have now been reviewed represent an episode 
in the development of the maritime law of the United States 
which is not yet ended. The old law has at least been rephrased, 
and future developments remain uncertain in some respects as 
to which prophecy would be a hazardous venture. 

Two results are clear. The old conception of the maritime 
law and of the common law as two coordinate systems of law, 
each supreme in its own courts, or what I have termed the 
first concept, is at an end. Also, a new doctrine has been 
established to the effect that even in the common law courts 
state legislation in its application to maritime affairs is subject 
to the constitutional limitation that it may not contravene the 
essential characteristics and the necessary uniformity and 
harmony of the law of the sea. 

The probable effect of the extinction of the first concept of 
maritime law is greater or less according as the scope of the 
maritime law, which within its limits must now be regarded as 
supreme in all courts, is broadly or narrowly defined. It is 
quite possible that the rule of uniformity may be regarded as 
providing a sufficient safeguard against undue state legislation, 
and as rendering it unnecessary to regard the maritime law itself 
as extending beyond its affirmative rules. If, on the other hand, 
that law is to be regarded as a complete code, including what 
Mr. Justice McReynolds calls rules of non-liability in all cases 
not affirmatively provided for, the results must be sufficiently 
far-reaching to require comprehensive legislation by Congress. 
The creation of such a complete code without action by Congress 
is a pretty large order for the federal courts to undertake. 

If, aside from the operation of the uniformity rule, the scope 
of the maritime law is limited in accordance with the third 
concept to cases affirmatively covered by established doctrines 
of the maritime law, the existing practice in state courts must 
be revised in only a limited field. © 


44 Ibid. at 275, 276. 
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Such revision is now fully under way in actions by seamen 
for personal injuries. It is now recognized since the decision in 
the Chelentis case that such actions even in the state courts are 
governed by the maritime law, which imposes upon the owner 
a liability for full indemnity in cases of injuries due to unsea- 
worthiness or to defective appliances, and a liability for wages, 
maintenance, and cure in cases of other injuries, without further 
liability for consequential damages except in cases of negligence 
in caring for an injury. It is now recognized that in such cases 
the common law rules of respondeat superior, of contributory 
negligerice, and the fellow servant rule have no application.*° 

Similar revision must inevitably be considered in analogous 
matters, of which I attempt merely to suggest a few instances. 

Actions for injuries to persons or property caused by marine 
collision have from the earliest times been entertained in_ the 
state or common law courts, and have been treated as ordinary 
negligence cases governed by all the common law rules.** Yet 
liability in such cases is covered by positive and well established 
rules of the admiralty law, and although contributory negligence 
enters into the question of liability and the amount of recovery, 
the fundamental basis of liability is not the rule of respondeat 
superior. It can hardly be doubted now that liability in such 
cases must be governed by the maritime law even in the state 
courts, and while it may still be possible to hold that in such 
cases questions of contributory negligence and the like affect 
procedure and remedy only and may be treated according to 
the rules of common law in the common law courts, and to 
justify previous decisions on this ground, such disassociation is 
not without difficulty.*’ 





45 Procter v. Dillon, 235 Mass. 538, 129 N. E. 265 (1920); Carlisle Packing 
Co. v. Sandanger, 259 U. S. 255 (1922). Although the latter decision (at page 
258) repeats the unfortunate reference in The Osceola, 189 U. S. 158, 175 
(1903), to the fellow servant rule, it is not believed that any real basis for 
the recognition of the fellow servant rule in the maritime law was intended in 
cases of this class. 

46 Boston & Hingham Steamboat Co. v. Munson, 117 Mass. 34 (1875); 
Yarnold v. Bowers, 186 Mass. 396, 71 N. E. 799 (1904); Atlee v. Packet Co., 
21 Wall. (U. S.) 380, 395, 396 (1874) ; Steamboat Co. v. Chase, 16 Wall. (U. S.) 
§22 (1872); Belden v. Chase, 150 U. S. 674, 691 (1893). 

47 See the comments of Mr. Justice Holmes in Kalleck v. Deering, 161 
Mass. 469, 471, 472, 37 N. E. 450, 451 (1894). 
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Similar questions must be met in actions in the state or 
common law courts on maritime contracts, including actions on 
marine insurance policies. Not only has the concurrent jurisdic- 
tion of the common law courts in such cases always been recog- 
nized, but it has always been recognized that the interpretation of 
such contracts is governed by the law of the state where the con- 
tract was made or was to be performed.** Yet such contracts are 
in many respects regulated by positive rules of the maritime 
law.*® These rules would be recognized in common law courts 
on any theory. Even under the first concept they would be 
recognized as established rules incorporated in a common law 
contract in accordance with the contemplation of the parties 
or as rules adopted by the common law from the maritime law, 
while under the third concept they would be a part of the 
substantive law governing the contract so far as applicable. 
But if such contracts in their entirety draw the breath of life 
from the maritime law of the United States and not from the 
common or state law, all questions of construction and all 
questions of the rights of the parties under them have become 
solely questions of maritime law.” 

Aside from questions of the scope of the maritime law itself, 
the uniformity rule as a test of the validity of state legislation 
will require much discussion in its application. While perhaps - 
a somewhat daring piece of judicial legislation, the rule is based 
on the requirements of a sound public policy, is supported by 
thoroughly tenable views of constitutional law, and is capable 
of application with the aid of well settled analogies, even though 
these analogies are not perfect. 

While as an original proposition there was much force in 





48 Hazard’s Administrator v. New England Marine Ins. Co., 8 Pet. (U. S.) 
557, 584 (1834); Thwing v. Great Western Ins. Co., 111 Mass. 93, 109 (1872); 
Chase v. Alliance Ins. Co., 9 All. (Mass.) 311, 314. (1864); Reed v. Richardson, 
98 Mass. 216, 218 (1867). 

49 See for example Marwick v. Rogers, 163 Mass. 50, 39 N. E. 780 (1895). 

50 In Osaka Shosen Kaisha v. Pacific Export Lumber Co., 43 Sup. Ct. Rep. 
172 (1923), Mr. Justice McReynolds in considering whether a libel in rem 
lies against a foreign vessel on a partly executed affreightment contract 
naturally treated the question as one of maritime law, but in dealing with a 
Claim based on an Oregon Statute he uses the following general language: 
“The rights and liabilities of the parties depend upon general rules of maritime 
law not subject to material alterations by state enactments.” 
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Mr. Justice Pitney’s view that the grant of admiralty jurisdic- 
tion no more imported any code of substantive law into the 
federal jurisprudence than did the grant of common law juris- 
diction import the general commercial law or any other part 
of the common law, no one need quarrel with the conclusion 
that the grant of admiralty jurisdiction carried with it full power 
in the federal courts to declare the maritime law so far as 
applicable to be the substantive law of maritime cases, together 
with full power in Congress to legislate on the subject, and this 
power. of Congress may well be held to be exclusive on some 
subjects and concurrent in others, upon principles similar to 
those applied to the power of Congress over interstate 
commerce. ‘The wholesome character of this rule is not impaired 
by occasional doubt as to the soundness of its application. 

Thus far the principal effect of the uniformity rule has been to 


-put a stop to the application of the Workmen’s Compensation 


Acts of the various states to any person whose contract of 
employment is a maritime contract, and who is injured on ship- 
board. Whether such statutes are held to interfere with the 
harmony required in maritime torts or with the essential uni- 
formity of maritime contracts is not wholly clear.” It seems 
probable that the novel and peculiar character of the Workmen’s 
Compensation Acts, quite as much as the field which they purport 
to cover, is responsible for their condemnation. There are 
two questions relating to State Compensation ‘Acts which have 
not been fully considered. The first is whether the so-called 
optional statutes fall within the general condemnation. This 
question has two aspects, — first, relating to parties who have 
elected to accept the Acts, and second, relating to those who 
have not so elected and are therefore subject to the alternative 
provisions which usually take the form of the repeal of common 
law defenses. As to parties who have elected to accept the 
Compensation Act, it might well be held that they are not.in a 
position to assert their need of a uniform law, and as to the 
others, there are grounds for contending that the states may 
lawfully change the common law of torts. State courts generally 
have held, however, that optional statutes fall with the others, 





51 Compare the Rohde case with the Nordenfelt case. See 35 Harv. L. 
Rev. 743. 
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and that the previous common or statute law is revived with all 
the defenses incident thereto.” 

A further question remains to be decided which, if raised by 
the facts of cases so far decided, has not been discussed, — 
the question whether the Workmen’s Compensation Act of a 
state may not apply to a domestic vessel in her home port. 
Such cases have comparatively little claim to the general prin- 
ciples of uniformity, and an analogy may be found in the cases 
supporting liens created by state statutes upon domestic vessels 
for repairs in their home ports.” : 

Other questions under the uniformity rule will undoubtedly. 
arise with respect to maritime contracts generally. In this con- 
nection a distinction should be noted between state regulation 
of business and state regulation of substantive law. Business 
can undoubtedly be regulated by the states within the limits 
of the interstate commerce rule, and in this way maritime con- 
tracts may undoubtedly be indirectly affected. The business of 
marine insurance, for instance, although the marine insurance 
policy is to a high degree a maritime contract, is subject to 
state regulation, for the business of insurance is not interstate 
or foreign commerce,”° but the validity of state regulation of 
the substantive law of maritime contracts, such as statutes 
regulating the form of marine insurance policies or other mari- 
time contracts, or the Statutes of Frauds of the various states 
when applied to maritime contracts, is now open to serious 
question. 

As to the application of subsidiary common law rules, such 
as the rule of contributory negligence, the fellow servant rule, 
state Statutes of Limitations, and the like, there is great con- 
fusion not only in the common law courts but in the admiralty. 





52 Duart v. Simmons, 231 Mass. 313, 121 N. E. 10 (1918); Duart v. 
Simmons, s. C., 236 Mass. 225, 128 N. E. 32 (1920); Dorman’s Case, 236 Mass. 
583, 129 N. E. 352 (1921); Soderstrom v. Curry & Whyte, 143 Minn. 154, 173 
N. W. 649 (1919); O’Brien v. The Scandinavian Line, 94 N. J. L. 244, 109 
Atl. 517 (1920); Lawson v. N. Y. etc. Steamship Co., 148 La. 290, 86 So. 815 
(1920). See Berry v. Donovon & Sons, Inc., 120 Maine, 457, 115 Atl. 250 
(1921); Red Cross Line v. Atlantic Fruit Co., 233 N. Y. 373, 135 N. E. 821 
(1922). 

53 See cases cited note 12, supra. 

54 New England Marine Ins, Co. v. Dunham, 11 Wall. (U. S.) 1 (1870). 

55 Hooper v. California, 155 U. S. 648 (1895). 
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In the case of torts based upon definite rules of the maritime 
law in which negligence of the injured party is wholly immaterial, 
like the liability to seamen for maintenance and cure, the present 
view, as we have seen, is that contributory negligence can not 
bar recovery even in the common law courts. In the case of 
torts based on rules of maritime law under which contributory 
negligence may result in divided damages in the admiralty, the 
better view is that the common law courts may still apply their 
own rules of contributory negligence. This has been expressly 
recognized by the Supreme Court of the United States in colli- 
sion cases,°* and while it is denied in the Circuit Court of 
Appeals for the Second Circuit in cases of other maritime torts 
based on negligence,” there is no reason for the distinction, 
and it is quite clear that The Max Morris,” on which the dis- 
tinction is supposed to be based, was not intended to have any 
application to proceedings in the common law courts. As to 
the fellow servant rule and other state rules, their application 
in the common law courts is likely to be permitted in cases of 
the class in which similar latitude is permitted with respect to 
contributory negligence. Indeed, the possible application in 
the admiralty of the fellow servant rule is still an open question 
in cases upon: the borderland of maritime torts where no very 
definite rule of the maritime law prevails.” 

The uniformity which it is desired to attain in maritime cases 
in all courts, through the application of the maritime law as 
rephrased, and through the constitutional requirement that 
state legislation may not offend against the needs of that uni- 
formity, is still far from accomplished fact. Many questions 
remain for decision both as to the scope of the maritime law 
and as to the application of the constitutional rule of uniformity. 
On the other hand, the lack of uniformity deplored by the 
Admiralty Bar, due to the partial recognition in the admiralty 
of state laws and practices, is left precisely where it was before 





56 Atlee v. Packet Co., 21 Wall. (U. S.) 389, 305, 306 (1874); Belden v. 
Chase, 150 U. S. 674, 691 (1893). 

57 Port of N. Y. Stevedoring Corp. v. Castagna, 280 Fed. 618, 623 (2nd 
Circ., 1922) ; Carter. v. Brown, 212 Fed. 393, 395 (sth Circ., 1914). 

58 137 U. S. 1 (1890). 

59 Atlantic Transport Co. v Imbrovek, 234 U. S. 52 (1914). See cases 
cited note 2, supra. 
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except in so far as certain state laws and practices are abrogated 
in maritime cases even in the state courts. Meantime all state 
and common law courts, if not strictly courts of admiralty, must 
now be prepared to consider and determine questions of mari- 
time law, and their decisions will involve federal questions, and 
in cases of state statutes, questions under the Constitution of 
the United States, all of which questions are subject to review 
by the Supreme Court of the United States. That court has 
engaged in a large undertaking. 

There is no apparent escape from the necessity of carrying 
through this undertaking in full measure. Only to a limited 
extent can aid be expected from Congress. It is unfortunate 
that the scope of permissible state legislation in cases of this 
character can not be regulated by Congress without encounter- 
ing objections to the delegation of Congressional powers, and 
that the class of cases in which exclusive control by Congress is 
a necessity can not be determined by declaratory act. In the 
absence of any such power of Congress, Congress can legislate 
further on maritime law only by enactments which must prevail 
in all courts. A federal Workmen’s Compensation Act could 
probably be made to apply to all maritime contracts of employ- 
ment regardless of the locality in which the injury occurs. Con- 
gress could also enact a death statute applying to all maritime 
torts and probably to all deaths occurring in the course of 
maritime employment. Perhaps also Congress could define the 
substantive maritime law in such a way as to determine what 
rules should be deemed substantive law and what rules should be 
deemed subsidiary rules of procedure applicable only in courts 
of admiralty. At all events, there can no longer be any doubt 
of the constitutional power of Congress to legislate concerning 
maritime law as a power entirely distinct from its power to 
regulate interstate or foreign commerce, and so far as Acts of 
Congress passed pursuant to this power have a true relation to 
the maritime law itself as distinct from regulations of business, 
they may properly affect the maritime law in all its relations 
without being limited to its relations with interstate or foreign 





80 See, as to seamen, the Merchant Marine Act of 1920, 41 Srar. at L., c. 
250, § 33. 
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commerce. No such legislation, however, can restore to the 
state or common law courts their former freedom of action. 
Aside from the fundamental questions involved, and regarding 
the matter from the point of view of judicial administration, we 
can hardly avoid the conclusion that it would have been advan- 
tageous if the Jensen case could have been decided solely upon 
the ground of the constitutional rule of uniformity, leaving the 
orthodox conception of two codrdinate systems of substantive 
law untouched in other respects." The common law courts 
could then have continued to decide maritime cases according 
to their own doctrines, except in cases where state statutes 
offended against the requirements of uniformity, or in cases 
where Congress had taken explicit action. The few cases in 
which the requirements of commerce would have been burdened 
by the concurrent jurisdiction of the common law courts, admin- 
istered strictly according to the course of the common law, 
could readily have been taken care of by Act of Congress. With 
respect to the fundamental questions, no insuperable objection 
in principle to the conception of two codrdinate systems of law 
is apparent as an original proposition. Under our system of 
government there is no fundamental inconsistency in the exist- 
ence of two systems of substantive law, — one emanating from 
the authority of the United States and one from the authority 
of the states, even though they extend into the same territory 
and subject matter, and to some extent overlap. There is no 
more reason why the maritime law of the United States should 
supersede state law in the same field than there is reason why 
the criminal law of the United States should supersede state 
law in the same field. The theory of our constitution is that 
within certain limits the sovereign authority of the United States 
and the sovereign authority of the states should extend into the 
same territory, and that the division of authority should not 
be in all respects territorial. If the two codrdinate systems of 
substantive law had been recognized, there would still be 





61 This view, if adopted, would not necessarily have led to a different decision 
in any of the cases thus far decided by the Supreme Court of the United States. 
Most of the cases have been decided on constitutional grounds, and the others, 
such as actions by seamen at common law for injuries caused by negligence, 
might have been decided on other grounds. 
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nothing to prevent the courts which administered one system 
from recognizing the rules of the other system so far as con- 
sistent with the law and policy of the forum, upon principles 
analogous to those which are termed the doctrines of conflict 
of laws when applied to cases where the respective sovereignties 
are distinct. There are strong grounds for the belief that these 
principles afford the true explanation of the earlier decisions 
in which state law received a certain recognition in the admir- 
alty, and the maritime law received a certain recognition in 
the state or common law courts. 

Under present conditions the influence of the exigencies of 
the common law courts is already becoming apparent in the 
tendency evinced by the Supreme Court of the United States 
to decide cases by the constitutional rule of uniformity rather 
than by explicit definition of the scope of the maritime law 
itself. These exigencies are pressing for a limitation of the 
conception of what the maritime law really is; and yet this very 
process of limitation, if applied logically in the courts of the 
admiralty, would enlarge the number of cases in which the 
common or state law is admitted as the substantive law in the 
admiralty. In a new fashion history is repeating itself, and 
again the courts of admiralty and the courts of common law 
are arrayed against each other, the only difference being that 
the present controversy relates not to jurisdiction but to the 
substantive law.” 

John Gorham Palfrey. 


Boston, MassAcHUSETTS. 





62 Since the above article went to press my attention has been called to 
Mr. Fell’s very able analysis and.discussion of the decisions from the Jensem case 
to the Knickerbocker Ice Company case and of the questions involved therein, 
without which no bibliography on the subject would be complete. See Epcar 
TREMLETT Fett, Recent ProstEMsS iv ADMIRALTY JuRIspICTION, Baltimore, The 
Johns Hopkins Press 1922. 
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THE THEORY OF JUDICIAL DECISION 


II 
NINETEENTH-CENTURY THEORIES OF JUDICIAL FINDING oF Law * 


AX nineteenth-century theories of judicial decision in one 
way or another grow out of the natural-law thinking of 
the seventeenth and eighteenth centuries. According to the 
classical natural-law theory all positive law, i.e., the whole body 
of legal precepts that furnish the grounds of actual decision in 
the courts, was but a more or less feeble reflection of an ideal 
body of perfect rules, demonstrable by reason, and valid for 
all times, all places and all men. Positive legal precepts got 
their whole validity from their conformity to these ideal rules. 
In other words, jurists and judges were striving to make the 
grounds of decision conform to an ideal philosophical pattern 
resting on reason and identical with an ideal moral pattern. 
With the breakdown of the natural-law philosophy at the end 
of the eighteenth century, the ideal philosophical pattern was 
replaced in general use by an ideal analytical pattern —a con- 
ception of a body of logically interdependent legal precepts com- 
manded or authoritatively recognized by the state or derivable 
by logical processes from precepts so commanded or so recog- 
nized — or by a historical pattern of a body of traditional prin- 
ciples and conceptions, representing the unfolding of an idea of 
right or an idea of freedom in human experience of the adminis- 
tration of justice, and fixing for all time the lines of legal 
development since it revealed the orbit of the self-realization of 
the idea. The latter left to the jurist only a task of observation 
and formulation and to the judge a mere task of finding the his- 
torically determined grounds of decision and formulating them 
in his opinion. 





1 The second of three lectures delivered before the Bar Association of the 


City of New York on January 9, January 17 and January 23, 1923. The first 
was printed in 36 Harv. L. Rev. 641. 
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Along with the two principal patterns in nineteenth-century 
theory, namely, the analytical and the historical, which for our 
present purpose may well be called the imperative and the 
traditional, the philosophical pattern persists to a certain extent 
throughout the century — partly in various forms of a law-of- 
nature theory, and partly in a metaphysical theory. Also the 
philosophical, the historical and the analytical theories merge 
to some extent, at the end of the century, in a positivist theory 
which is much urged by writers but of relatively little influence 
upon the courts. Putting them in the order in which chrono- 
logically they affect American judicial decision, we may recognize 
five theories in the last century: (1) The law-of-nature theory 
in various stages of decay; (2) the analytical or imperative 
theory; (3) the historical or traditional theory; (4) the meta- 
physical theory or theory of deductions from rights as corollaries 
of liberty; and (5) a positivist theory in various forms. 

We began to import the natural-law theory and to put it to 
work as an instrument both of shaping our legal materials and 
of furnishing grounds of decision at a time when it was already 
moribund. The most pressing legal problem of the formative 
period of our institutions — the period from the adoption of 
the federal constitution to the civil war — was to work out and 
lay down rules, to provide an apparatus of legal precepts to 
meet the requirements of expanding American life. This 
problem determined our system of courts, our judicial organ- 
ization and in large part the course of our legal development 
until the last quarter of the nineteenth century. It was less 
important to decide particular causes justly than to work out 
sound, logically consistent and abstractly just rules for the 
future. For about a century the chief energies of our courts 
were turned toward the development of a body of law in each 
of our jurisdictions by means of judicial decision. The function 
of ascertaining and declaring the law became the most important 
part of judicial activity. An elaborate succession of appeals 
and new trials sought to insure that the grounds of the ultimate 
decision be so carefully formulated as to give a clear precedent 
elaborately worked out. The theory of natural law was pecu- 
liarly adapted to this purpose and as new commonwealths were 
set up in successive waves of our westward expansion, the theory 
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was given new life or new form until, only yesterday, the work 
of judicial development of a common law for our newest common- 
wealths had been substantially achieved. Thus the natural- 
law theory was kept alive in America long after it had ceased 
to be a living theory in the Old World because we had to use 
judicial decision as.a means of furnishing a body of law for a 
succession of new jurisdictions. 

In Europe in the latter half of the eighteenth century the 
law-of-nature theory was changing from a creative theory to 
a stabilizing theory. Starting with the proposition that natural 
law was a body of eternal principles universally applicable, it 
was believed that the whole body of these principles might be 
discovered at one stroke by an effort of reason. Hence it was 
conceived to be the duty of jurists not merely to criticize exist- 
ing rules with reference to these principles; even more it was 
their duty to work out completely all the applications of these 
eternal principles and put them in the form of codes. Accord- 
ingly in the middle of the eighteenth century a strong movement 
for codification set in which bore fruit in the code of Frederick 
the Great (1749, 1780-1794), the French Civil Code (1804), 
and the Austrian Civil Code (1767-1811). This movement for 
codification went along with an era of absolute governments on 
the model of the French monarchy of Louis XIV, and led more 
and more to the conception of law as something authoritatively 
declared by the state which was to be the dogma of the analytical 
jurists in the nineteenth century. Thus the law of nature was 
crystallized. It had ceased to be an ideal pattern for creative 
lawmaking, and had become an ideal pattern of systematic 
authoritative statement of a law that was to stand fast — and 
this at the very time we were borrowing it as a creative 
instrument. 

Another stabilizing factor in natural law in the formative 
period in America was identification of the natural rights of 
man as declared by the Continental jurists, with the immemorial 
common-law rights of Englishmen as declared by Coke and 
Blackstone. In the natural-law identification of law with morals 
the moral duties of a perfect man in an abstract state of per- 
fection, and the qualities of such a man in such a state, whereby 
he ought to have certain things and do certain things, furnished 
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an absolute and universal system of legal duties and legal rights. 
The great juristic achievement of the nineteenth century is the 
thorough working out of a system of individual legal rights, and 
that achievement has its roots deep in this theory. But we, 
with no apparatus of centuries of interpretation of Roman texts 
to meet our conditions upon which to fall back, and with no 
assurance how far English legal materials had been received and 
were in force, had to give a certain fundamental concrete content 
to natural rights at once and at the outset. We did this by 
taking our philosophical mold from Grotius and Pufendorf and 
Vattel and Burlamaqui, and pouring into that mold a concrete 
content from Coke’s Second Institute and Blackstone’s Com- 
mentaries. In so doing we set up an ideal development of the 
immemorial common-law rights of Englishmen, as defined by 
Coke and by Blackstone following him, as a universal natural 
law. Thus we gave form and direction to our judicial working 
out of a system of legal rights adapted to the new world. But 
in contrast with the classical natural law it was a political and 
legal, not an ethical, form and direction. In this connection 
natural law was a force for fixity in legal development, not a 
liberalizing force as with the Continental jurists of the seven- 
teenth century and even with Pothier in the eighteenth century. 

Three other phases of the natural-law theory in the formative 
era of American law likewise made for stability. In the first 
place, we set out almost from the beginning to identify natural 
law with an ideal form of the positive law. In theory the 
positive law was valid only in so far as it was in accord with 
the universal ideal law. But in practice we judged the common 
law of England by an ideal form of itself. This was no new 
phenomenon. Roman jurists had given a legal content to the 
Greek conception of the just by nature in much the same way, 
taking an ideal. rational development of the precepts of the strict 
law for a rational pattern of universal law. Also, in the seven- 
teenth century jurists assumed that for the most part the Roman 
law with which they were familiar was embodied reason, and 
hence that for the great majority of cases an ideal development 
of Roman principles was synonymous with the law of nature. 
Thus we used the theory to prune away archaisms and arbitrary 
rules of the strict law, and to give the law logical internal con- 
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sistency, exactly as the Romans had used it in the second century, 
and as Western Europe had used it in the seventeenth century. 
It was an instrument of growth. But it directed and ordered 
growth. With us, however, it was used as a mode of developing 
law through judicial decision, whereas at Rome and in seven- 
teenth-century Europe it had affected the law through juristic 
speculation as to what ought to be. 

Another stabilizing influence was the conception that a uni- 
versal commercial law, as set forth in the Continental treatises 
on that. subject, was declaratory of natural law. English courts 
began by an actual ascertainment for each case, as a matter 
of fact, of what the custom of merchants actually was. 
Presently they began to consider what the custom of merchants 
- ought to be — and it was characteristic of the time to assume 
that when they had determined as a matter of reason what it 
ought to be, that of itself settled what it was. The Continental 
treatises on commercial law, on which Kent and _ his brethren 
rely on every page of Johnson’s reports, are a medley of general 
commercial usage, modernized Roman law, and juristic considera- 
tion of what ought to be. They served to liberalize commercial 


law from end to end. But they served also to stabilize the law, 
and in Bentham’s language to make it “ cognoscible,” since they 
gave something to which lawyers might turn with reasonable 
assurance both as the basis of advice and as the basis of 


argument. 

In the third place, a conception of an ideal of comparative 
law as declaratory of natural law made for stability and gave 
direction to judicial development of the law. We must not 
forget that reception of English law as the law of post-Revolu- 
tionary America was not a foregone conclusion, nor did it take 
place without a struggle. Law and lawyers were not popular 
in the time just after the Revolution. Many would have liked 
to put the administration of justice on a non-technical basis of 
natural equity. Many more sought to cover up their ignorance 
of law, and palliate their lack of training, by calling for rejection 
of the legal systems of the old world and the setting up of a new 


body of American law on the basis of the law of nature. Many © 


would have rejected English law, which suffered from the odium 
then attaching to things English, and would have received French 
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law. Not the least of the means by which Kent and Story 
overcame this prejudice and insured our reception of English 
common law was a skilful use of comparative law, seeming to 
show the identity of an ideal form of the common-law rule with 
an ideal form of the civil-law rule, and thus demonstrating the 
identity of each with a universally acknowledged law of nature. 

In the theory that the common law was received only so far 
as applicable to the physical, political, social and economic con- 
ditions of America and in a later and specialized form, in which 
legal precepts were judged by their conformity to the “ nature 
of American government” or the “ nature of American institu- 
tions,” the theory of natural law had more of the creative spirit 
of the seventeenth century. In truth, what is original in the 
judicial working out of American common law in our classical 
era comes in through these ideas. ‘Through them courts rejected 
inconvenient items in what they found in the English books, or 
in the treatises on commercial law, or in comparative law. 
Where the other identifications of natural law were instruments 
of borrowing and adaptation from other legal systems, these 
theories were agencies of developing our indigenous political and 
social institutions into legal materials. But before the century 
was out the doctrine of applicability had done its work, and the 
ideas of conformity to the nature of American government and 
conformity to the nature of American institutions had become 
means for holding down social legislation by subjecting it to 
the test of what was suited to the rural, pioneer society of the 
time when our institutions were formative. 

Taken over after it had lost its vigor, the theory of natural law 
soon entered upon a stage of decadence. In most of the forms 
which it took with us from the beginning, it was creative only 
to the extent that it facilitated borrowing and adaptation from 
definite known bodies of legal precepts. Thus we may under- 
stand how easily it could become an obstacle to growth, a check 
on all conscious improvement of law, at the end of the century. 
One feature of this decadence calls for special notice, namely, 
the neo-Rousseauist natural law of the latter part of the nine- 
teenth century, in which there is a transition from positive law 
as an imperfect declaration of a universal ideal, which is the 
real law, to an imperative theory of law as a declaration of 
































































































oe 





ies Sees 





























Pape sr nae rea aN Dt EAMES ner 


Png Oh Hh EM RGAE EI RN eM 


808 HARVARD LAW REVIEW 


the general will. Through this mode of thought, which is as 
classical in our political thinking as Grotian natural law in our 
juristic thinking, the rule of law seemed to furnish a philosophical 
justification for itself. The legislature and the judiciary in 
their several spheres were organs of the general will. Hence 
the words “ be it enacted” gave moral as well as legal efficacy 
to all that followed them. Equally the words “ it is considered 
and adjudged” were a full moral warrant for all that came 
after them. When given the stamp of the state through judicial 
decision, the most arbitrary doctrines, the most anomalous and 
inconvenient rules stood upon the unchallengeable basis of 
authorized declaration of the general will. 

As a theory of judicial decision, natural law, the doctrine 
that a court proceeded, not on a given body of legal precepts 
as such, but on an ideal universal body of rational principles of 
which actual legal precepts were at most but declaratory, was at 
its best when courts were called on to utilize the peculiar social 
and political institutions of pioneer America in developing or 
supplementing the legal materials afforded by the English 
common law, the Continental treatises on commercial law, and 
comparative law. For the rest, it furnished a convenient 
dogmatic justification for the criterion of applicability to Ameri- 
can conditions, for the filling up of gaps where English legal 
precepts were found inapplicable, and for drawing upon the 
Continental commercial law and upon comparative law where 
English legal materials were not at hand. When the process 
of receiving English law was complete, when there was no longer 
need of borrowing from European commercial law and a prop 
of comparative law was not needed to reinforce English rules 
and institutions against prejudice, the theory of natural law had 
done its work. It served now for a season to justify the 
received legal precepts as they were, to obstruct change, and 
to set up an ideal of our classical common law as the legal order 
of nature. 

In the latter part of the nineteenth century theories of 
judicial decision had come to be analytical or historical or both. 
Jurists thought of law as the imperative of the state, applied 
mechanically by tribunals in the administration of justice, or 
as a body of traditional legal precepts by which the state per- 
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mitted causes to be adjudicated for the time being in the absence 
of its imperatives, or as a body of formulations of experience 
of human conduct, and of experience of human administration 
of justice, the universal governing principles whereof were dis- 
coverable by historical inquiry. Courts found the grounds of 
decision in the rules authoritatively prescribed, or in the tradi- 
tional legal precepts embodied in judicial decisions of the past, 
or through logical development of the historically discovered 
universals. In either case the judicial function was one of 
discovery of the definitely appointed existing precept, or develop- 
ment of such a precept, already existing potentially in the his- 
torically discoverable universals, by an absolute method admit- 
ting of no scope for anything but logical identification of the 
actual, or deduction of the potential, legal precept and mechanical 
application thereof. 

Four elements contributed to the analytical theory which was 
dominant in English juristic thought. First was the nationalist 
idea of law, which arose at the Reformation, was developed by 
the Protestant jurist-theologians as part of their revolt from the 
universal authority of Rome and hence of Roman law, and was 
furthered by political theory in the age of absolute government 
in the eighteenth century. The Protestant jurist-theologians 
sought to substitute the law of each state, set by that state as 
a divinely ordained institution, for the universal empire of 
Roman law and the canon law. Such a theory was well suited 
to the succeeding centuries that saw the rise of modern states. 
Moreover, in the seventeenth and eighteenth centuries the French 
monarchy of the old régime had become the political pattern 
for Europe. Lawyers had founded what became the classical 
public law of the modern world by applying to the kingdom of 
Louis XIV Byzantine theories of lawmaking drawn from the 
Corpus Juris. In the period of legislation and codification that 
culminated in the French civil code, law seemed to be conclu- 
sively declared by the sovereign as the most authoritative reason 
in society. With the breakdown of the theory of natural law it 
was an easy transition to an idea of law as the imperative of 
the sovereign. 

Chiefly, however, imperative theories, as they prevailed in 
the nineteenth century, must be attributed to reaction from the 
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identification of law and morals in the natural law of the two 
preceding centuries. In England, Bentham is manifestly in 
revolt from this feature of natural law as expounded by Black- 
stone. Austin, also, is palpably in revolt from Blackstone, 
whom he never wearies of criticizing. As a disciple of Bentham, 
because of his early training in the army — for his theory of 
command and sanction are thoroughly military — because of 
his training in the modern Roman law and its Byzantine theory 
of interpretation, judicial decision and legislation, and because 
as a chancery barrister he thought of law as an aggregate of 
rules such as those governing the creation and transfer of 
interests in land, Austin was prepared to advocate an exclusively 
imperative theory. And such a theory, coming after two 
centuries of legal growth and free absorption of materials from 
outside of English law, met the need of a systematizing, logically 
harmonizing, stabilizing legal science in a stage of legal 
maturity. 

Beginning in a theory of law as an aggregate of express or 
implied commands of the sovereign, the Anglo-American analy- 
tical theory goes through a stage of regarding it as an aggregate 
of legal precepts enforced by the sovereign, and comes to be a 
theory of law as a body of precepts recognized or enforced in 
judicial tribunals. It will be noted how the later forms of this 
doctrine grow out of the réle of judges in determining the 
common law, ignore the réle of a law as anything but a rule of 
decision, and ignore the administrative element in the legal order 
in action. Indeed, it is a theory of the English law of real 
property in the second third of the last century put universally 
with the aid of the Byzantine ideas of Justinian’s texts. It is 
not an explanation of the actual facts of judicial decision at any 
time, although it purports to confine itself to an analysis of the 
precepts that in fact obtain in tribunals. 

According to Austin, judicial decision may apply an express 
authoritative text or an express rule prescribed by judicial 
decision and acquiesced in by the legislature, or it may trans- 
mute current customs of popular action or current positive 
morality into rules of law by grounding the determination of 
particular controversies thereon. Thus where his predecessors 
found an ultimate absolute basis for decision in a universal 
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ideal natural law, Austin finds an immediate fixed basis in the 
imperatives of the state or, where they are lacking, in customs 
of popular action and positive morality, conceived to be at hand 
as definite data to be used in eking out the express and implied 
commands of the sovereign. 

“When customs,” says Austin, “are turned into rules by 
decisions of subject judges, the legal rules which emerge from 
the customs are tacit commands of the sovereign legislature.” 
He was chiefly concerned to show that customary law — that is, 
the traditional element in legal systems— had no intrinsic 
authority as such, independent of the state. In Germany, where 
he studied before entering upon his professorship, the rising 
historical school was urging an intrinsic binding force of custom, 
as manifesting experience in which the idea of right or the idea 
of freedom was unfolding, and as something of which legislation 
and decision and juristic writing could be no more than declara- 
tory and formulative. In part that doctrine was an altered 
form of the natural-law theory, putting custom where the 
preceding century put reason. In part it grew out of the habit 
of considering Roman law, in force in Western Europe by a 
customary reception in the tribunals, as a superior body of 
universal precepts. In part it was related to the Romantic 
thought of the time which sought to refer everything to the 
spontaneous movement of the spirit of the people, producing 
language, literature, institutions and laws by an unconscious 
evolution from the people as a whole. In the classical writers 
on English law there was a similar doctrine of the inherent 
binding force of custom, derived from the Middle Ages and 
reinforced by Coke in the contests between the crown and the 
common-law courts. Rejecting these doctrines, Austin said that 
custom was not binding as such nor of itself, but became binding 
if and when it was taken up by judicial decision and made the 
ground of a judgment in a particular case. 

In like manner Austin’s theory of the transmutation of posi- 
tive morality into law through judicial decision is really an 
attack upon the seventeenth and eighteenth-century. dogma of 
the intrinsic legal force of a moral rule as such. According to 
the law-of-nature theory the moral rule as such was binding 
upon rational moral entities and so was the real law, to which 
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the rules of positive law sought to give effect and from which, 
to the extent they coincided therewith, those rules got their true 
force. Austin said, on the contrary, that the moral rule as 
such was in no sense legal. It had no legal significance unless 
and until the courts applied it in the decision of causes and put 
the sanction’of the state behind it. Then it was transmuted 
from positive morality into law. 

It will be seen, therefore, that Austin was not constructing a 
theory of judicial decision so much as he was seeking to put 
the theories that had been taught him upon a sounder analytical 
basis. He cannot be understood otherwise than by taking 
account of the theories he had to combat. He saw clearly that 
the immediate practical basis of the authority of the imperative 
element and of the authority of the traditional element in legal 
systems was the same. The traditional element could not main- 
tain its claim to a higher intrinsic authority. The difference 
was in the formulating agency, not in the source of legal 
obligation. 

When we examine the proposition that: customs are turned 
into law by judicial decision, we may see readily enough that 
if by customs we mean customs of popular action, it is seldom 
true. There are cases such as the mining and irrigation law of 
our far western states, the earlier developments of the law 
merchant, and the English rules as to crossing of cheques, where 
customs of popular action have become law in modern times. 
On the other hand, the custom as to collection of cheques through 
the clearing house made no impression on the settled course of 
judicial decision, and the customs of business men as to partner- 
ship have had no effect on the legal conception derived from 
Rome and going back to a type of association that has no 
relation to the. business partnership of today. Professional 
habits of thought, professional traditions as to the end of law, 
professional ideals of the social and legal order are much more 
the raw materials of decision than customs of popular action. 
Take any one of the significant judicial decisions of the last 
century — e.g., Tulk v. Moxhay, which added a new department 
to the law of servitudes. Certainly no custom of popular action 
lay behind the doctrine of that case. It is true Lord Cottenham 
did rest it on a principle of morals. But it has been easy to 
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show that his principle did not sustain his result and that he 
resorted to it in order to justify a conclusion reached in another 
way. It is not so much that specific rules of what Austin calls 
positive morality are taken up by the courts and transformed 
into law by judicial decision, as that the legal materials at hand 
are selected and shaped, are developed by analogy and are eked 
out in the light of general moral ideas of the time and place 
and ideal pictures of the end of law and of the social and legal 
order. The error is in assuming that we start with definite 
precepts of one sort and make them into definite precepts of 
another sort by putting the sanction of the state behind them. 
The process is by no means so simple. 

In my first lecture I spoke of the analytical dogma that there 
is “a pure fact” of law —that jurisprudence has to do only 
with this pure fact, the law that is, and is not to go further 
and see why it is and how it is and what it does. Also, I urged 
that this “pure fact” of law was an illusion — that we have 
always seen what is in the image of what ought to be, whether 
the ought to be was logical or political or ethical. But to the 
analytical jurist what ought to be is wholly a matter for legisla- 
tion, and is quite outside the domain of lawyer and judge. 
Thus Gray argues that while a point remains undecided in a 
given jurisdiction it is a matter for jurisprudence, but when it 
has been passed upon judicially it then ceases to pertain to the 
science of the jurist and passes into the field of the legislator. 
The impressive list of overruled cases in each state may cast 
some doubt upon this proposition. But, even if the decision 
stands as a precedent, what if the court is called upon in later 
years to apply it by analogy, or to decide between it and some 
other decision as the basis of legal reasoning on which to ground 
a judgment? Must the court apply it by analogy absolutely 
and at all events without inquiry? Must it determine its choice 
between competing analogies by some mechanical method that 
will leave each in control of an absoijutely defined and allotted 
field? Does a single decision foreclose not merely the point 
directly involved but all collateral points within its analogy? 
The analytical jurist purports to go on “ pure fact.” Let us 
appeal to the facts. In the most rigid stage of nineteenth- 
century law and in the most stable part of law, the law of real 
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property, this was never wholly true, and it is anything but 
true in more than one important department of the law today. 
The analytical jurist is giving us his ideal of what ought to be, 
and identifies the law therewith, exactly as the philosophical 
jurist gave us his ideal of an ethical natural law, and identified 
therewith the law obtaining in the courts. 

We must not overlook that the analytical jurist in the nines 
teenth century was under the influence of Montesquieu’s dogma 
of the separation of powers. Hence he assumed that judicial 
creative activity in modern states was at best a survival from a 
relatively primitive stage of legal development before a separa- 
tion of powers had been achieved. He assumed that until a 
complete system of express commands had been set up the defi- 
ciency would be eked out by a primitive device of judge-made 
rules, which the state impliedly imposed ad interim until it got 
around to issue express commands. Accepting the separation 
of powers as a fundamental analytical dogma, he reasoned thus: 
There is a difficulty in applying the analytical theory to judicial 
decision in common-law countries because the latter still has 
many characteristics of an older condition in the history of the 
state wherein judicial, legislative and executive functions were 
confused or undifferentiated, while my theory is appropriate to 
fully developed law wherein they are carefully differentiated. 
If, he thought, the spheres of law and morals come into contact 
it is because while in a theoretically fully developed legal system 
judicial and legislative functions are fully separated, this 
separation has not been realized completely in practice. So far 
as the separation is complete, law is for courts, morals are for 
the legislature. So far as the separation is not complete, and 
in the (as he thought) continually narrowing field in which 
judges must make as well as administer law, morals must stand 
for the law which should, but does not, exist as the rule of 
decision. 

You will not have failed to note that when he argues thus the 
analytical jurist in reality concedes that he is not going on a 
basis of pure fact. He is not discarding all ideals, nor pro- 
ceeding exclusively on “ what is.” He postulates a complete 
analytical separation of powers and a possibility of a complete 
body of legal rules sufficient for every case. As to the former, 
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the courts have ceased long ago to enforce rigid analytical lines, 
and we have come to see that the moment we pass beyond typical 
cases there is no more involved than the practical consideration 
behind all division of labor, namely, that other things being 
equal, an organ of the state functions better when it keeps to a 
definite task than when it seeks to achieve many diverse tasks. 
As to the latter, all legal experience has demonstrated its futility. 
Until the world stands still and life ceases to involve activity 
and change, every code and every corpus juris will be subject 
to alteration and interpretation and revision. Nor will society 
remain quiescent long enough to enable a complete body of 
rules to be set up even for one time and place. 

Not only did the analytical jurist postulate a wholly mechanical 
process of finding prescribed legal precepts definitely laid down 
by the state in advance, and merely eked out in occasional 
emergencies by transmutation into legal precepts of definitely 
given customs of popular action and rules of positive morality, 
but he postulated an equally mechanical application of the 
precepts when found. Just as he insisted on rigorous exclusion 
of morals from judicial consideration and relegation of all 
questions of what ought to be to a separate science of legislation, 
equally and for like reasons he insisted upon exclusion of the 
administrative element in judicial decision and conceived of 
application of law as a wholly logical process. Such notions 
are intelligible as a reaction from the excess of individual 
administrative discretion in chancery down to the time of Lord 
Nottingham, or even later, and in the executive tribunals of the 
Tudors and Stuarts. In America such notions are intelligible 
as a reaction from the executive and legislative justice of colonial 
times and of the period immediately after the Revolution. But 
such an account of judicial application of law is by no means 
an analysis of the “ pure fact ” of judicial justice. Throughout 
the last century, despite the theory, we achieved not a little 
individualization of application of legal precepts through the 
margin of discretion of the chancellor; through the power of 
juries to render general verdicts; through legal standards, such 
as the standard of due care, the standard of reasonable service 
and reasonable incidental facilities on the part of a public utility, 
the standard of fair conduct on the part of a fiduciary, the 
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standard of reasonable protection of a business in connection 
with covenants in restraint of trade; through latitude of applica- 
tion under the guise of choice or ascertainment of a rule; and 
through wide powers of magistrates in petty causes. In criminal 
law we had a long series of individualizing and. mitigating 
agencies — discretion as to prosecution, powers of grand juries, 
nolle prosequi, general verdicts, and judicial discretion in 
sentence. To all these we are adding today wide powers of 
application through administrative tribunals. It is true that 
in the nineteenth century we were very jealous of some of these 
individualizing agencies, and sought to turn the principles of 
the exercise of judicial discretion into hard and fast rules of 
jurisdiction or of procedure. Thus American state courts 
labored valiantly for a season to tie down equity by prescribing 
a rule of jurisdiction for every sort of case where in the classical 
English equity the chancellor weighed the hardship of the 
particular situation against practical obstacles to specific relief. 
Our appellate courts for a season sought to write a whole chapter 
of detailed rules as to what was negligence per se, apart from 
the concrete circumstances. It was per se negligent to cross a 
track without stopping, looking and listening. It was per se 
negligent to get on or off a moving car, to allow a portion of 
the body to protrude from a car, to stand on the platform or 
running board of a moving car, and so on. The common-law 
powers of trial judges were replaced by an elaborate apparatus 
of rules of pleading and of evidence. In many jurisdictions the 
charge of the court was subjected to minute restrictions and 
was scrutinized by appellate tribunals with academic rigor. In 
the same spirit lawmakers sought to tie down judicial sentences 
by elaborate systems of degrees of crime. The books of a 
generation ago are full of these things. Today for the most 
part we recognize that these attempts to extirpate the adminis- 
trative element in judicial application of law have simply failed. 
The times call insistently for results in actual cases, not merely 
for abstractly just general rules, and legislatures seek to meet 
this demand by continually greater development of admin- 
istrative tribunals, 

Nineteenth-century analytical theory of judicial decision not 
only gave an untrue account of the process it purported to 
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analyze, it did a positive injury to the process by urging courts 
and lawyers to strive for the impossible, and thus gave rise to 
much of the dissatisfaction with judicial justice that has culmi- 
nated in the present vogue of executive justice. 

But the most unhappy feature of the analytical theory in 
action is the phenomenon known as the jurisprudence of con- 
ceptions, the method of rigidly defining certain legal conceptions 
in terms of legal experience of the past, and expecting to decide 
future cases for all time by referring them to these conceptions 
and applying to them rules definitely attached thereto under 
quite distinct conditions and in other societies. Thus it was the 
boast of the nineteenth-century historico-analytical Roman- 
ist that he could reach a universal solution of any legal problem 
whatsoever by reference to conceptions which were given form 
in third-century Rome. It was the confident belief of the 
historico-analytical common-law lawyer that he could solve any 
problem whatsoever on the basis of the seventeenth-century 
English law referred back to its simplest ideal form in the Year 
Books. New forms of doing business, new agencies of menace 
- to the general security, new forms and purposes of association, 
new conceptions of human relations and new social habits were 
quite immaterial. Here were the absolute universal legal con- 
ceptions. Likewise the results in the individual cases decided 
were quite immaterial. It was the office of the judge to fit the 
case to the conception after the manner of Procrustes. 

Some examples will bring out the way in which historico- 
analytical conceptions operated in practice in the last genera- 
tion. The subject of interpleader was long embarrassed by the 
requirement of “ privity,” at the expense of the equitable prin- 
ciple of preventing double vexation. This requirement was a 
deduction from interpleader in detinue at common law. Applied 
mechanically it uselessly narrowed the application of an impor- 
tant remedy, and worked injustice to many litigants. In like 
manner an analytical deduction from the facts of the first case 
of a bill of peace was made to narrow that remedy and still 
continues to ‘make trouble for litigants. Also mechanical 
applications of a formula of mutuality of remedy, an over-narrow 
generalization from the first cases in which courts of equity 
sought to do what courts of law essayed to bring about through 








818 HARVARD LAW REVIEW 


so-called conditions implied in law and the doctrine of failure 
of consideration, hampered the administration of justice for 
nearly a century, and still throw just causes out of court in 
more than one jurisdiction today. 

Another type of example may be seen in judicial limitations 
of the operation of the legislation known as Lord Campbell’s 
Act by forcing it into historico-analytical conceptions to be 
developed mechanically without reference to the ends of law 
or the results in action. If a widowed mother in Canada 
depended on the earnings of her minor son in the United States, 
she could recover in case he was wrongfully injured and thus 
incapacitated from supporting her, but could not recover if he 
was wrongfully killed. If a sole beneficiary under the act was 
a party to the record, his culpable conduct contributory to the 
death wrongfully caused by defendant barred recovery; but if 
he was not a formal party to the record, or was not the sole 
beneficiary, his contributory culpable conduct was without legal 
effect. . 

Other examples may be seen in the cases in this country which 
still deny recovery for fright or mere mental injury, however 
manifest in physical consequences, unless there was intention 
to injure or some physical impact at the time the fright or 
mental suffering was culpably produced. Here an analytical 
conception of a legal right of physical integrity as including 
integrity of the physical person, but not peace of mind, was 
worked out to explain a practical result of trial by jury and the 
limitations of our knowledge as to mind and body before the 
advent of modern psychology. This conception continued to be 
applied mechanically, notwithstanding the falsity of its assump- 
tions in view of the science of today, since legal conceptions were 
taken to be self-sufficient and above all connection with the 
facts of life. Compare also the much discussed case of injury 
to the mother of an unborn child, whereby the child is born 
maimed. Here denial of recovery is made to turn on the con- 
ception that legal personality begins with birth. We may agree 
that caution is required in such situations because of the diffi- 
culty of proving a connection between the injury to the mother 
and the condition of the child at birth. But there was no 
thought of leaving the matter to be determined by medical 
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knowledge. The rule was not to change as medical knowledge 
increased. It must be fixed for all time by a legal conception 
independent of any but purely legal considerations. 

Suggestive examples may be found also in those cases where 
two persons are injured in the same accident and one may 
recover but not the other. Thus suppose two women are in a 
room and an automobile truck is so negligently operated as to 
crash in at a door and frighten each into a hysterical illness. 
If the one is owner of the house and the other her guest, there 
are decisions that would allow the one to recover for the illness 
as an additional item of damage for the injury to her land 
while denying recovery to the other. Also if a horse, not known 
to be vicious, trespassed on land and kicked both the owner and 
a third person rightfully but casually on the land, the former 
could recover, as some thought, but not the latter. Or if in 
blasting operations, carried on with due care, stones were cast 
upon a neighbor’s land hitting both the owner and another 
casually but rightfully there, it seemed that the one might add 
damages for the injury to his person to recovery for the invasion 
of his land, while the other could not recover at all. Also 
according to English decisions, as a result of the conception of 
liability only as between the parties to a sale, if a manufacturer 
sells a defective automobile, negligently made, an immediate 
purchaser may recover in case it breaks down while in operation 
and injures him. On the other hand, no one but an immediate 
purchaser may do so unless at the time the machine is bought 
the immediate purchaser tells the manufacturer that it is bought 
for another and that other goes out in it and is injured. 

Such things are not as well regarded in the law as they were 
in the middle of the last century. Imputed negligence is all 
but dead. In New York “ privity ” in interpleader is moribund 
and the dogma of mutuality of remedy no longer stands in the 
way of specific enforcement of promises. In the blasting case 
put, the Court of Appeals long ago allowed the person casually 
upon the land to recover also. In the automobile case the 
arbitrary distinction made by the English courts was rejected 
by the Court of Appeals and the subject was put on a better 
basis within a decade. Indeed when legal conceptions were 
pressed upon that court recently in a case where a spring board 
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projected from a railroad right of way over a river where the 
public had a right to bathe, and the court was asked to hold 
that, as the spring board was annexed to the right of way and 
hence was a fixture, a man on the end over the river was 
technically a trespasser and so was not protected from the 
negligence of the railroad company, it denounced the jurispru- 
dence of conceptions and refused to carry out the conception of 
a fixture and the conception of trespass to such a result. 

Historical theories of judicial decision begin to affect American 
law in the period of stability after the Civil War and are 
dominant in the last decades of the nineteenth century and in 
the earlier years of the present century. In law, as in every- 
thing else, the nineteenth century is the century of history. 
The historical theory of law is the characteristic nineteenth- 
century theory. It came later with us simply because there 
was creative work to be done in American law after the creative 
energy that followed Renaissance and Reformation was spent 
in other lands. For historical jurisprudence was a passive 
restraining mode of thought on legal subjects by way of reaction 
from the active, creative thought of the era of philosophy. 
More immediately it was a reaction from the confident disregard 
of traditional legal institutions and conditions of time and place 
which characterized the French Revolution. Obviously we were 
not ready for it in the fore part of the last century. But we 
accepted it eagerly at the end of the century, when it was 
already moribund in Europe. 

Two characteristics of the historical theory call for brief 
notice. In the first place, it conceived of a decision as the 
culmination for the time being of a process of development in 
which an idea was unfolding or realizing itself. According to 
one version the idea unfolding or realizing itself in legal history 
was an idea of right, an ethical idea, and thus legal history 
was essentially an ethical phenomenon. According to another 
version the idea was one of freedom, a political idea, and legal 
history was a political phenomenon. In either case the result 
in practice was to tie down judicial empiricism, to restrain 
judicial discovery of the workable rule through trial and error, 
by projecting an analysis of the law of one time back into 
history and then making it a rigid measure of legal development 
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for all time. The idea, whether right or freedom, got its 
philosophical content from the metaphysical jurists and its legal 
content from ideals of society in the time and place. Thus right 
and freedom seemed to mean a condition of the maximum of 
abstract individual free self-assertion, and the individual free 
will seemed to be the central point in the science of law. 

This conception of the purposes of the law in terms of meta- 
physics first influenced English text writers on the law of con- 
tracts who persistently sought to mold the law to Savigny’s theory 
of the declared will to which the law gives effect, thereby real- 
izing the freedom of the declarant by making his will operative 
in the external world. More than once they succeeded in 
inducing the courts to follow them, and American writers 
presently took up the theory partly from the English texts and 
partly from English decisions. Another example may be seen 
in the nineteenth-century attempt to restate the common law 
of public callings in terms of the modern Roman-law theory of 
a legal giving effect to the will of contracting parties. Even 
more successful was the attempt to make over the Anglo- 
American law of torts by a modern Roman-law generalization 
of no liability without fault. This generalization was never 
adequate to explain all the phenomena of liability for tort at 
common law. But the phenomena which were not consistent 
with it were pronounced “ historical anomalies ” and the meta- 
physical-analytical idea was taken to be the idea which had 
been realizing through the whole evolution of legal liability, 
reaching its most complete development in modern law. When 
we examine history with our eye on the actual phenomena, 
instead of upon proving a metaphysical conception of liability, 
we see clearly enough that this theory bears no more relation 
to actual history than analytical theories to the “pure fact ” 
of law. 

Later the metaphysical historical thinking was reinforced by 
the great authority of Sir Henry Maine. With him the inter-. 
pretation is political. The idea which is realizing in law is liberty 
— free self-assertion. The way in which it is realizing is a 
progress from status to contract. Law has moved and must 
continue to move away from institutions and rules and doctrines 
in which one’s legal rights and duties are consequences of a 
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condition in which he finds himself. It has moved and must 
continue to move toward institutions and rules and doctrines in 
which legal rights flow from being a conscious free-willing 
individual and legal duties are consequences of willed action. 
This generalization was made wholly upon the basis of Roman 
legal history, and it is easy to show its inadequacy when applied 
to English law. It is easy also to show that, taken as we took 
it, the generalization is belied by the whole course of recent 
legislation and decision the world over. But it was the accepted 
legal science of the last generation, and when we reflect that 
judges regarded their decisions as merely single steps in the 
universal progress from status to contract we may understand 
why American state courts from 1890 to 1910 were so con- 
fidently dogmatic in holding modern social legislation to be 
unconstitutional. 

A second characteristic of the historical theory is what might 
be .called juristic pessimism —a conviction of the futility of 
legislation and of the impossibility of improving the law through 
conscious effort. For one thing, the historical jurists were 
teachers, while the jurists of the law-of-nature school were 
politicians and diplomats and judges. It is not wholly a matter 
of the times in which they lived and wrote that the latter con- 
ceived that they could construct schemes of universal law by 
exercise of their reason, taught principles of constructive legis- 
lation and believed in action, while the former conceived that 
law could only be discovered through historical study, dis- 
trusted legislation and were averse to action. Again, here too 
the historical jurist was in reaction from the over-confident law- 
making of the era of codification; from the disregard of the 
past and confident belief that all things legal could be made 
anew from the ground up over night, which characterized the 
legislation of the French Revolution. 

Few things have been more irritating to the lay public in a 
time that calls for legal growth than the attitude of many of 
the strongest men in the legal profession to which the historical 
mode of thought has given rise. Legislation, the layman’s 
reliance for improving the law, is vain. It seeks to make what 
cannot be made. Juristic science is equally powerless. We 
may but observe the inevitable unfolding of the idea in ex- 
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perience of conduct and experience of administering justice. 
Judicial decision may not be asked to achieve changes. It 
must run of necessity along historically fixed lines. All 
attempts to depart from these lines, whether by legislation or 
juristic speculation or judicial decision must in the end come to 
nought. If legislative they are unconstitutional. If juristic 
they are idle utopian fancies. If judicial they are in contra- 
vention of law. Such doctrine, happily much less common than 
it was twenty years ago, invites the legislative steam roller, 
crude projects for recall, and multiplication of administrative 
tribunals. 

I should be the last to question the importance of history 
for a right understanding of legal materials and of the uses to 
which they may be put. But the historical legal theory of the 
last century was not historical. It was metaphysical. It 
assumed legal history as something absolutely given, and made 
an ideal history to order. It interpreted the history of institu- 
tions and of doctrines as confirming the results of metaphysics. 
More than once it rejected actual historical common-law prin- 
ciples for Romanist notions confirmed by a metaphysical version 
of history. Thus’ the fundamental common-law conception of 
relation was rejected as savoring of status, and was to be re- 
placed by a Romanist conception of contract that is wholly out of 
line with the historical common law. The historical common- 
law liabilities without fault were branded as anomalous. Legis- 
lation, framed at the instance of business men and expressing the 
needs of commerce, was obstructed because it extended the idea 
of negotiability at the expense of the Roman principle that no one 
can convey a better title than he has, although the power of one 
who is seised to transfer the seisin to one who may hold securely 
has as good historical warrant as anything in our law. Let me 
repeat. Our quarrel is not with history. It is with the his- 
torical school of the nineteenth century and its metaphysical 
interpretations of history. ; 

Positivist theories may be dismissed with a few words. For 
the most part, American positivism but confirmed the ideas of 
the dominant historical legal science. Universal laws of legal 
development were not to be found historically and demonstrated 
metaphysically. They were to be found by observation and 
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induction. They were not metaphysical, they were physical or 
biological or economic. But the data of the legal positivists 
were taken from the historical jurists, and hence were looked 
at through the metaphysical spectacles of the latter. Hence 
observation and induction established the same inexorable lines 
of development that had been defined through history and meta- 
physics. Whether the Fourteenth Amendment was declaratory 
of Herbert Spencer or of Sir Henry Maine, the result was the 
same. Only the economic form of juristic positivism gave any- 
thing new. And happily that form, a grafting of positivism on 
analytical instead of upon historical jurisprudence, had no 
effect upon judicial decision. I say happily because a more anti- 
social theory of legislation and judicial decision could not be 
conceived. A theory that legislators and courts are but the 
mouthpieces through which the dominant class makes its will 
effective, a theory of law in terms of the self-interest of the. 
socially and economically dominant class, a theory that the 
jurist may do no more than observe and record the phenomena 
of the transitional stage of hopeless conflict while one class is 
gaining the upper hand at the expense of its predecessor in the 
economic and social order — such a theory is more threatening 
to the general security than any of the recent modifications and 
adaptations of the atomistic individualism of the eighteenth 
century of which recent legislation has been so fearful. 
Reviewing the theories of judicial decision current in the last 
century, it will be seen that we began with a creative theory 
which we used to make an American common law, chiefly of 
English materials but with much and effective use of compara- 
tive law and not a little translating into legal precepts of the 
political and social ideas of the new world. As the constructive 
work proceeded the creative theory changed in all but name. It 
became a stabilizing factor in the latter part of its history, 
and a force for obstruction where it still lingered at the end of 
‘the century. Its place was taken in the second half of the 
century by analytical and historical theories resting on four 
assumptions: (1) That the grounds of judicial decision of causes 
were pre-existent in their entirety as legal precepts; (2) that 
the process of ascertaining them for a given cause was mechani- 
cal; (3) that the process of applying them to a given cause 
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was likewise mechanical and inflexible; (4) that the judicial 
process was wholly one of finding pre-existing, legally appointed 
grounds of decision, giving them the pre-appointed meaning, and 
applying them with logical exactness. These assumptions, quite 
at variance with the facts, nevertheless represent an ideal of 
judicial decision to which the last century strove to conform. 
Moreover, they represent an ideal to which for some purposes, 
and in some connections, the administration of justice ought to 
conform. Our error was in seeking to extend this ideal, 
appropriate to property and to commercial transactions, over 
the whole domain of law. In particular we erred in applying it 
to conduct and to the conduct of enterprises. Here the demand 
for individualization is insistent, and is bringing about continual 
inroads upon judicial justice through the setting up of administra- 
tive boards and commissions. We ought not to give up the ideal 
of the last century for all purposes. It was a distinct gain for 
the legal order when we devised it. But it is not all-sufficient. 
The social interest in the individual human life presses for 
better securing, and theories of property and contract are 
inadequate thereto. We must learn how to partition the field 
of the legal order. We must find a scientific theory that will 
insure the certainty required for the economic order, and yet 
permit the flexibility required for the individual human life. 


Roscoe Pound. 
Harvarp Law ScHOoOL. 
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THE TURNTABLE CASES IN THE FEDERAL 
COURTS 


I, 


HE past fifty years have seen a vast amount of litigation 

in connection with efforts to apply the so-called “ doctrine 

of the turntable cases ”* as to the liability of land occupiers for 
injuries to small children who have come upon their land to play. 
Sioux City & Pacific R. R. Co. v. Stout,’ decided by the United 
States Supreme Court just fifty years ago, has been the leading 
case throughout this period, though it does not seem to have been 
the first case in which such liability was imposed.*® But the future 
influence of that decision may be very much weakened as a re- 
sult of two recent cases in the United States Supreme Court — 
United Zinc & Chemical Co. v. Britt* and N. Y. N. H. & dH. 
R. R. Co. v. Fruchter.’ It seems probable that these decisions 
will introduce a new tendency in the application of the “ turn- 
table doctrine,” at least by the federal courts, and this fact would 


therefore seem to justify some extended consideration of their 
precise limits. — 





2 It may be misleading to speak of these as “attractive nuisance” cases. 
The connotations of “nuisance” are never definite. Dean Thayer found it “a 
good word to beg a question with.” It may be taken to import “ unlawfulness ” 
in the maintenance of the thing which works injury; and for this reason Hough, J., 
declared it to be “ inappropriate,” in N. Y. N. H. & H. R. R. Co. v. Fruchter, 271 
Fed. 419, 421 (2nd Circ., 1921). Judge Jeremiah Smith found that “the intro- 
duction of this term [nuisance] solves no difficulty, but instead prolongs the 
controversy.” 11 Harv. L. Rev. 349, 440. 

2 17 Wall. (U. S.) 657 (1873). 

8 An earlier case imposing similar liability, though the injury was not caused 
by a turntable, was Whirley v. Whiteman, 1 Head (Tenn.) 610 (1858). In Birge 
v. Gardiner, 19 Conn. 507 (1849), the gate which caused the injury was “at or 
near the line of a public passway,” and it was not decided whether the plaintiff was 
a trespasser. Cf. Fitzmaurice v. Conn. Ry. & Lighting Co., 78 Conn. 406, 409, 
62 Atl. 620 (1905). In Daley v. Norwich & Worcester R. R. Co., 26 Conn. 501 
(1858), the plaintiff was a trespasser injured in active operations conducted by 
defendant; so in Kay v. Penn. R. R. Co., 65 Pa. 269 (1870), where it is more 
doubtful whether the plaintiff was trespassing. 

4 258 U. S. 268 (1922). 

5 260 U. S. 000, 43 Sup. Ct. Rep. 38 (1922). 
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It is the more important that the effect of the recent decisions 
be carefully studied, because the federal courts do not seem to 
feel it necessary to follow the state courts in applying the turn- 
table doctrine. It will be assumed for the purposes of this study 
that ‘“‘ the matter is one of general law ” upon which the federal 
courts are “ bound by the decisions of the Supreme Court” ° 
without reference to the state court decisions.’ 

It has long been fashionable to deal with the imposition of 
liability in the turntable cases as wholly out of line with the 





6 Hough, J., in N. Y. N. H. & H. R. R. Co. v. Fruchter, 271 Fed. 419, 421 
(and Circ., 1921), citing B. & O. R. R. Co. v. Baugh, 149 U. S. 368 (1892), and 
Mr. Justice Pitney’s dissenting opinjon in So. Pac. R. R. Co. v. Jensen, 244 U. S. 
205, 249 (1917). Cf. Gardner v. M. C. R. R. Co., 150 U. S. 349, 358 (1803) ; 
Woldson v. Larson, 164 Fed. 548 (oth Circ., 1908) ; Snare & Triest Co. v. Fried- 
man, 169 Fed. 1, 14 (3rd Circ., 1909); Chesko v. Delaware & Hudson Co., 218 
Fed. 804, 806 (3rd Circ., 1914); National Metal Edge Box Co. v. Agostini, 258 
Fed. 109 (2nd Circ., 1919) ; Waldron v. Director General of Railroads, 266 Fed. 
196 (4th Circ., 1920); Friedlander v. Postal-Telegraph Cable Co., 271 Fed. 954 
(N. D. Ohio, 1921) ; Public Service Ry. Co. v. Wursthorn, 278 Fed. 408, 411 (3rd 
Cire., 1922). 

We seem to be tending toward a separate federal law of torts. “This ques- 
tion [of punitive damages], like others affecting the liability of a railroad cor- 
poration as a common carrier of goods or passengers—such as its right to 
contract for exemption from responsibility for its own negligence, or its liability 
beyond its own line, or its liability to one of its servants for the act of another 
person in its employment —is a question, not of local law, but of general juris- 
prudence, upon which this court, in the absence of express statute regulating the 
subject, will exercise its own judgment, uncontrolled by the decisions of the courts 
of the several states.” Mr. Justice Gray, in L. S. & M. S. Ry. Co. v. Prentice, 
147 U. S. ror, 106 (1893). But the reasons for conformity of decisions on tort 
law would seem to be very impelling, unless a special tort law is to be built up 
for inter-state carriers, Cf. Myrick v. M. C. R. R. Co., 107 U. S. 102 (1882), 
where the action was on a contract. 

No reference was made to this question in United Zinc & Chemical Co. v. 
Britt, supra, and further pronouncements by the Supreme Court must be awaited. 

7 When Sioux City & Pac. R. R. Co. v. Stout was decided, there had been no 
decision on the question in Nebraska. In United Zinc & Chemical Co. v. Britt, 
none of the Kansas decisions was cited in the majority opinion; yet Sioux City 
& Pac. R. R. Co. v. Stout had been followed by the Kansas Supreme Court in 
Kansas Central Ry. Co. v. Fitzsimmons, 22 Kan. 686 (1879) ; Consolidated Elec- 
tric Light Co. v. Healy, 65 Kan. 798, 70 Pac. 884 (1902) ; Roman v. Leavenworth, 
90 Kan. 379, 133 Pac. 551 (1913); 95 Kan. 513, 148 Pac. 746 (1915) (injury 
on a city dump) ; Edwards v. Kansas City, 104 Kan. 684, 180 Pac. 271 (1919). 
In N. Y. N. H. & H. R. R. Co. v. Fruchter, the New York decisions were similarly 
ignored, though a very important limitation had been placed on Walsh v. Fitch- 
burg R. R. Co., 145 N. Y. 301, 39 N. E. 1068 (1895), by the decision in Robert- 
son v. Light & Power Co., 187 App. Div. 720, 176 N. Y. Supp. 281 (1919). 
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general treatment of the duties and liabilities of land occupiers. 
Hence many strictures have been passed upon them,’ and it is 
common to find the “ turntable doctrine ” called “ anomalous.” ° 
If this may sometimes be a proper way to refer to a single de- 
cision after it has for some time remained in the reports as a 
juridical waif, it would seem a dangerous way to speak of a 
doctrine which through half a century of judicial application has 
shown a persistent vitality. Even when such a characterization 
is avoided, the “ turntable doctrine ” is said to be an exception to 
some general rule of law, defining the liability of land occupiers 
to trespassers; yet after such a wide acceptance, it would seem 
preferable to revise the statement of the general rule so as 
to avoid the necessity for dealing with it as exceptional. 

The “turntable doctrine ” has been a subject of controversy 
throughout its history."° Twenty-five years ago, in the most 
comprehensive survey of the cases which has been published, 
Professor Jeremiah Smith was able to say that “in very recent 
years the tendency of the decisions seems in the opposite direc- 
tion.” ** And a decade later Professor Francis M. Burdick re-. 





8 “We are of the opinion that they [the turntable cases] are exceptional, and 
that they are not based upon principle, but contravene one of the old and well- 
established rules of the law.” Hooker, J., in Ryan v. Towar, 128 Mich. 463, 480, 
87 N. W. 644, 650 (1901). “The doctrine of the so-called turntable cases is a 
sweeping innovation on the settled common-law rule that a land-owner is not 
liable for the condition of his premises to one who enters them without per- 
mission.” Fell, J., in Thompson v. Baltimore & O. R. R. Co., 218 Pa. St. 444, 
451, 67 Atl. 768, 770 (1907). “It is... an exception to a well-known rule of 
law, rather than in itself a rule of law.” Kent, C. J., in Salladay v. Old Dominion 
C. M. & S. Co., 12 Ariz. 124, 130, 100 Pac. 441, 443 (1909). “ This rule [of the 
turntable cases] is certainly an innovation upon the rules of the common law. 
. . . The rule changes what may be regarded perhaps as a sentimental duty into 
a legal duty.” Savage, C. J., in Nelson v. Burnham & Morrill Co., 114 Me. 213, 
218, 95 Atl. 1029, 1032 (1915). “So attenuated and fragile is the legal logic by 
which the doctrine is sustained that the modern‘ tendency is to restrict rather 
than to extend the field within which the doctrine operates.” Faris, J., in Buddy 
v. Union Terminal Ry. Co., 276 Mo. 276, 284, 207 S. W. 821, 823 (1918). 

® “The doctrine seems now to be recognized as anomalous, and therefore to 
be confined within narrow limits.’ Czrarx, Torts, 147. Cf. Kenner, “Should 
the Doctrine of the Turntable Cases be Extended?” 66 Cent. L. J. 137. 

10 “No legal proposition has more thoroughly divided the courts of different 
jurisdictions than has the recognition or application of the doctrine here involved.” 
Stone, J., in Hardy v: Mo. Pac. R. R. Co., 266 Fed. 860, 861 (8th Circ., 1920), 
citing a number of the cases. 

11 Jeremiah Smith, “ Liability of Landowners to Children Entering without 
Permission,” 11 Harv. L. Rev. 349, 434, 446. 
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joiced that “ the tide of judicial opinion is setting strongly against 
the doctrine of Railroad Company v. Stout,” which he took to be 
“the result of the sober second thought of the Bench and the 
Bar.” '* In view of the many decisions in the state courts in 
which the subject has been threshed about, an attempt may now 
be made to determine how far this tide, if it is still flowing, may 
be affected by the recent decisions in the United States Supreme 
Court. 


II. 


The decision in Sioux City & Pacific R. R. Co. v. Stout was 
not viewed as a great innovation by the Court which rendered it. 
The ground had been prepared by the decision in Lynch v. Nur- 
din,’* and by Mr. Justice Hunt’s own opinion in Washington & 
Georgetown Ry. Co. v. Gladmon ** drawing a distinction between 
the contributory negligence of adults and that of infants. 

The plaintiff in Stout v. Sioux City & Pacific R. R. Co. sought 
damages for an injury sustained in 1869, when he was six years 
old, while playing on defendant’s turntable at Blair, Nebraska, 
a village of not more than 200 inhabitants. The turntable was 
a quarter of a mile from the depot, a little greater distance from 
a public street, and still farther from the plaintiff’s home. Chil- 
dren had previously been seen to play on the turntable, and had 
been forbidden to do so. The latch on the turntable was not 
locked on the occasion of the injury, and its catch was broken. 
At the first trial, Judge Dundy charged the jury that the diligence 
required of the defendant “ would greatly depend on the locality 
in which the turntable might be found,” and that “if the turn- 
table was a heavy and dangerous machine, and in a public place 
where children were in the habit of going to play upon it with 





12 Burpick, Torts, 1 ed., 471, 2 ed., 471, 3 ed., 532. In his last edition, Pro- 
fessor Burdick cited, as applying “‘ this sober second thought,” Erickson v. G. N. 
Ry., 82 Minn. 60, 84 N. W. 462 (1900), and Madden v. B. & M. R. R., 76 N. H. 
379, 83 Atl. 129 (1912). In the former case, the Minnesota. Court did purport 
to limit its acceptance of the turntable doctrine in Keffe v. Milwaukee & St. Paul 
Ry. Co., 21 Minn. 207 (1875); but the New Hampshire court had never accepted 
the doctrine. Frost v. Eastern R. R., 64 N. H. 220, 9 Atl. 790 (1886). 

18 ; Q. B. 29 (1841). See Lord Atkinson’s comment on this case in Glasgow 
Corporation v. Taylor, [1922] 1 A. C. 44, 54, 55. 

14 15 Wall. (U. S.) gor (1872). See, also, Lane v. Atlantic Works, 111 Mass. 
136 (1872). 
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the knowledge of the defendant or its servants, then it would 
seem to be necessary to protect it in some way.” ** Nothing was 
said about “ allurement ” or “ attraction,” and the case was made 
to turn on the defendant’s negligence; the issue of contributory 
negligence was left to the jury,*® but no reference was made to 
plaintiff’s being a trespasser. 

At the second trial,’ it appeared that the plaintiff had not 
been among the boys who had previously played on the turn- 
table. The defendant’s counsel had abandoned all claim that 
the plaintiff, or his parents, had been negligent. Judge Dillon 
thought that the action rested “ alone upon the alleged negligence 
of the defendant in not keeping the turntable guarded or 
locked’; and he charged that the defendant would be liable if 
it knew, “ or had good reason to believe, under the circumstances 
of the case, the children of the place would resort to the turn- 
table to play, and that if they did, they would or might be in- 
jured; then, if they took no means to keep the children away, 
and no means to prevent accidents, they would be guilty of neg- 
ligence.” ** He considered that this turntable, “ in the condition, 
situation, and place where it then was, was a dangerous machine.” 

The judgment for the plaintiff at the second trial was affirmed 
by the United States Supreme Court," where Mr. Justice Hunt 
pronounced Judge Dillon’s charge to have been “ sound and ju- 
dicious.” It was pointed out that the locking of the turntable 
would not have occasioned “considerable expense or incon- 
venience to the defendant,” and that while “ the evidence is not 
strong and the negligence is slight,” still there was evidence to 
justify the verdict. Mr. Justice Hunt thought that “ while a 
railroad company is not bound to the same degree of care in re- 
gard to mere strangers who are unlawfully upon its premises that 
it owes to passengers conveyed by it, it is not exempt from re- 
sponsibility to such strangers for injuries arising from its negli- 
gence or from its tortious acts.” Nothing was said about 





15 The charge is reprinted in 11 Am. L. Rec. (N. Ss.) 226. 

16 A note in 6 Am. L. Rev. 759 expresses satisfaction with the case on this 
point. 

17 Reported in 2 Dillon, 294 (Circ. Ct., D. Neb. 1872), and see 23 Fed. Cases 
183. The jury failed to agree at the first trial. 

18 2 Dillon, 294, 297, 298 (1872). 

19 37 Wall. (U. S.) 657 (1873). 
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“‘ allurement,” but it was noted that the turntable was “ remote ” 
from inhabited dwellings.”” The defendant’s disclaimer was 
taken to have disposed of the question of plaintiff’s negligence, 
whether “in direct form, or indirectly under the allegation that 
the plaintiff was a trespasser.” 

The case was squarely presented, therefore, of a landowner’s 
liability to an infant trespasser of tender years for injury result- 
ing from a turntable maintained in an unsafe and unguarded 
condition on land where the presence of small children was to be 
anticipated, and this liability was put upon the ground of the 
landowner’s failure to live up to the standard of due care under 
the circumstances. There is no evidence of great consternation 
at the bar as a result of the announcement of this decision.** The 
precise case has not again risen in the United States Supreme 
Court, but Sioux City & Pacific R. R. Co. v. Stout has frequently 
been followed in the lower federal courts.” 





20 Cf. McCabe v. American Woolen Co., 124 Fed. 283, 286 (D. Mass., 1903). 
In this case, Putnam, J., explained that Sioux City & Pac. R. R. Co. v. Stout 
“turned on the facts that the jury found that the corporation was negligent in 
not keeping in repair what it was usual to have on turntables of the kind in 
question, and that the injury would not have happened except for this negligence.” 

21 See Keffe v. M. & St. P. Ry. Co., 21 Minn. 207 (1875); 1 Cent. L. J. 76. 
Mr. Justice Holmes seems to have taken the decision very calmly in 1876. 10 
Am. L. Rev. 422, note. But see McAlpin v. Powell, 70 N. Y. 126 (1877). 

22 Some of the recent cases are: Shellaberger v. Fisher, 143 Fed. 937 (8th 
Circ., 1906) (plaintiff not a trespasser); Pierce v. Lyden, 157 Fed. 552 (2nd 
Circ., 1907) ; St. Louis & S. F. R. R. Co. v. Underwood, 194 Fed. 363 (5th Circ., 
1912) (pile of lumber); Snare & Triest Co. v. Friedman, 169 Fed. 1 (3rd Circ., 
1909) (pile of girders), 214 U. S. 518 (1909) (denying certiorari) ; Northern Pac. 
Ry. Co. v. Curtz, 196 Fed. 367 (oth Circ., 1912) (active operations); Coeur 
d’Alene Lumber Co. v. Thompson, 215 Fed. 8 (oth Circ., 1914) (open cistern) ; 
Chesko v. Delaware & Hudson Co., 218 Fed. 804 (3rd Circ., 1914); American 
Ry. Express Co. v. Crabtree, 271 Fed. 287 (6th Circ., 1921) (public station) ; 
Public Service Ry. Co. v. Wursthorn, 278 Fed. 408 (3rd Circ., 1922) (stored 
truck). But see McCabe v. American Woolen Co., 124 Fed. 283 (D. Mass., 1903), 
132 Fed. 1006 (1st Circ., 1904); and Riedel v. West Jersey & S, R. R. Co., 177 
Fed. 374 (3rd Circ., 1910). 

In Barnhill v. Mt. Morgan Coal Co., 215 Fed. 608 (E. D. Ky., ror0); Great 
Northern Ry. Co. v. Willard, 238 Fed. 714 (9th Circ., 1917) ; National Metal Edge 
Box Co. v. Agostini, 258 Fed. tog (2nd Circ., 1919); and Hardy v. Missouri 
Pacific, 266 Fed. 860 (8th Circ., 1920), it was held that there was no evidence 
of negligence to go to the jury. In Heller v. N. Y. N. H. & H. R. R. Co., 265 
Fed. 192 (2nd Circ., 1920), the court found it unnecessary to determine whether 
the doctrine of the turntable cases was applicable. 
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In Union Pacific Ry. Co. v. McDonald,** the defendant main- 
tained in Erie, Colorado, a village of 600 inhabitants, near its 
depot and near a footpath from the depot to its coal mine, a 
slack pit in which the slack burned continuously. Children had 
been on the premises, and the path was frequently used by people 
generally. The slack pit was not fenced, as a statute of Colorado 
required, and the fire was concealed beneath the surface. The 
plaintiff was a boy twelve years old, who had gone with another 
boy to visit the mine for the first time, and who on being fright- 
ened ran and fell into the burning slack. In charging the jury, 
the trial court referred to the violation of the statute as negli- 
gence on the part of the defendant; but this was not greatly re- 
lied upon by Mr. Justice Harlan in affirming the judgment for 
the plaintiff. He stated very emphatically that “ we adhere to 
the principles announced in Railroad Co. v. Stout,” and he pro- 
fessed to be applying those principles. Certainly, the case may 
easily be distinguished from Sioux City & Pacific R. R. Co. v. 
Stout on account of the violation of the statute. Mr. Justice 
Holmes has now suggested that “it hardly appears ” that the 
plaintiff was a trespasser, and that “ the path suggests an invita- 
tion.” ** Doubtless, the plaintiff would have recovered in this 
case, even if he had been an adult. On the whole, therefore, 
the case adds little strength to the “turntable doctrine” for 
which it is frequently cited. 

Until 1922, later opinions of the Supreme Court had given no 
indication of a desire to draw away from Sioux City & Pacific 
R. R. Co. v. Stout, and since Mr. Justice Harlan’s approval of it 





23 152 U. S. 262 (1893). The charge of the court below, and Judge Cald- 
well’s opinion denying a new trial, are reported in 42 Fed. 579 (D. Colo., 1890). 
In an earlier report of the case in 35 Fed. 38 (D. Colo., 1888), in which Judge 
Brewer sustained a demurrer, no reference was made to the violation of the 
Colorado statute. Mr. Justice Brewer did not dissent when the case was finally 
disposed of. 

In McCabe v. American Woolen Co., 124 Fed. 283, 285 (D. Mass., 1903), 
Judge Putnam said of Union Pacific Ry. Co. v. McDonald: “It is difficult to 
determine whether it was adjudged on the authority of Railroad Company v. 
Stout or on the old rule with reference to pitfalls and other dangerous traps. . . . 
The opinion is a very long one, and it is not to be presumed that it received 
throughout the concurrence of all the Justices of the Supreme Court, or even of 
a majority of them.” Cf. Bottom’s Admr. v. Hawks, 84 Vt. 370, 79 Atl. 858 
(191r). 

24 United Zinc & Chemical Co. v. Britt, 258 U. S. 268, 276 (1922). 
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in Union Pacific Ry. Co. v. McDonald, it has frequently been 
approved by judges in other federal courts. It is not surprising, 
therefore, that when United Zinc & Chemical Co. v. Britt was 
in the lower courts,”° it was taken to be a clear case. The action 
was brought in a state court in Kansas, and removed to the fed- 
eral court on the ground of diverse citizenship. The plaintiffs 
sought damages under a Kansas death statute as next of kin of 
their two sons, who had lost their lives at the ages of eight and 
eleven, as a result of swimming in a pool of water poisoned by 
sulphuric acid and zinc sulphate, on the land of the defendant. 
The land was a tract of twenty acres, on the outskirts of Iola, 
Kansas, a city of about 9,000 inhabitants. From 1902 to 1910, 
the defendant had operated a zinc smelter and sulphuric acid 
plant on this tract. In the latter year, the plant was dismantled, 
and the tract remained a waste for some five years. An open 
basement of one of the demolished buildings remained, and be- 
came filled with water which became impregnated with the chemi- 
cals in the refuse. A path, 120 feet away from this basement- 
pool, was used by people generally without objection, as a short 
cut. A highway used by the public was not more than 120 feet 
from the pool, and a railroad track was near. The pool was not 
shown to have been visible from the highway, nor from the path 
over the defendant’s land. On July 27, 1916, when the plain- 
tiff’s two children and one or two other children visited the pool, 
the water was clear. There was no evidence that children had 
previously played near the pool or been in the water. 

In charging the jury in the court below, Judge Pollock stressed 
the necessity of the plaintiff’s showing that the pool of water 
was a “ poisonous pool, such as was highly dangerous to life,” 
and he told the jury to find for the plaintiff only if the pool was 
known to be in such condition, or if “ by the use of reasonable 
prudence the defendant should have known this fact.” He also 
charged that the defendant would not be liable if the boys lost 
their lives “not on account of the poisoned condition of the 
water, but by drowning.” ** He required the plaintiff to show 





25 264 Fed. 785 (8th Circ., 1920). Cf. 257 Fed. 991 (8th Circ., 1919). 

26 Polk v. Laurel Hill Cemetery Ass’n, 174 Pac. 414 (Cal. App., 1918); 
Troglia v. Butte Superior Mining Co., 270 Fed. 75 (oth Circ., 1921); Rallo v. 
Heman Const. Co., 236 S. W. 632 (Mo., 1921); Eades v. American Cast-Iron 
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that the pool was “alluring to these children at a time in the 
year such as the 27th day of July would be in this country to go 
in bathing.” But he thought the plaintiffs might recover, al- 
though the children ‘‘ may not have seen this pool when they 
were off the premises,” “if anything, curiosity, or otherwise, 
brought them upon the premises of the defendant, and then they 
saw this pool, and on account of the weather, its apparent health- 
fulness and condition was attractive to these children to go in 
bathing, and they were thus allured to enter the pond.” * Thus, 
Judge Pollock required (1) a highly dangerous condition, (2) 
which the defendant knew, or ought to have known, to exist, and 
(3) which allured the children to go in bathing. In the Circuit 
Court of Appeals,** Judge Lewis noted the fact that the pool 
was being “ put to no useful, ornamental or other purpose of 
enjoyment ”; and while he conceded that “ there is good ground 
for debate ” on the general question of liability, he held that no 
error had been committed in submitting the case to the jury. 
In the Supreme Court, on certiorari,” Mr. Justice Holmes 
spoke for a majority of the Court, and said that “if the children 
had been adults, they would have had no case,” and that “ in- 
fants have no greater rights upon other people’s land than adults.” 


He admitted that liability might be imposed, in line with Sioux 
City & Pacific R. R. Co. v. Stout, to invited children or to chil- 
dren attracted by a “ known temptation”; but he stressed the 





Pipe Co., 9450, 593 (Ala., 1922); Jaffy v. N. Y. C. R. R., 118 Misc. 147, 192 
N. Y. Supp. 852 (1922) accord. And yet the action by the defendant in 
“ attracting ” the child, or “ inviting” it on the land, would be the same whether 
death was due to drowning or poisoning. 

27 Transcript of Record, 135. 

28 264 Fed. 785 (8th Circ., 1920). 

29 In the petition for the writ of certiorari, it was contended that the de- 
cision of the Circuit Court of Appeals was contrary to Felton v. Aubrey, 74 Fed. 
350 (6th Circ., 1896); Hastings v. Southern Ry. Co., 143 Fed. 260 (4th Circ., 
1906) ; McCarthy v. N. Y. N. H. & H. R. R. Co., 240 Fed. 602 (2nd Circ., 1917) ; 
Duree v. Wabash Ry, Co., 241 Fed. 454 (2nd Circ., 1917); and Heller v. N. Y. 
N. H. & H. R. R. Co., 265 Fed. 192 (2nd Circ., 1920). But in all of these cases 
except the last the injury was inflicted in the course of active operations conducted 
with care by the defendant, and was not due to the condition in which the prem- 
ises were maintained; in the last case, the court found no evidence of negli- 
gence. The petitioner also attacked the whole doctrine of the turntable cases, 
and asked the Supreme Court “to put a quietus upon a dangerous heresy by 
keeping the federal courts within the well-known landmarks of the common law, 
and by leaving changes in the law to be made by the legislature where they 
belong.” 
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absence of evidence that the boys had been attracted to the pool 
by seeing the water “ from any place where the children lawfully 
were,” or that “ children were in the habit of going to the place.” 
Thus the poisoned water was “ not shown to have been the in- 
ducement that led the children to trespass,” and “ not shown to 
have been the indirect inducement because known to the chil- 
dren to be frequented by others.” *° So the judgment was re- 
versed. Mr. Justice Clarke, dissenting on behalf of the Chief 
Justice, Mr. Justice Day, and himself,’ explained the earlier 
cases by saying that “ the attractiveness of the unguarded con- 
struction or agency — the temptation of it to children —is an 
invitation to enter the premises that purges their technical tres- 
pass,” and he saw no reason for refusing to apply the “ sound ” 
doctrine of the Stout and McDonald cases. He therefore declined 
to share in “ overruling two decisions which have been accepted 
as leading authorities for half a century.” 

But the suggestion that Sioux City & Pacific R. R. Co. v. Stout 
is “ overruled” by United Zinc & Chemical Co. v. Britt seems 
too extreme. A case with such a history is not to be taken to be 
overruled by indirection, and United. Zinc & Chemical Co. v. 
Britt may be distinguished on its special facts. Yet Mr. Justice 
Holmes has warned us that the doctrine of the turntable cases 
is to be “ very cautiously applied,” and an example of such ap- 
plication is now to be had in N. Y. N. H. & H.R. R. Co. v. 
Fruchter.” The facts of this latest case are “ peculiar,” as Mr. 

80 258 U.. S. 268, 276 (1922). 

31 The three dissenting Justices had practiced in Ohio, where in Harriman v. 
P. C. & St. L. Ry. Co., 45 Ohio St. 11, 12 N. E. 451 (1887), the Supreme Court 
had shown a disposition to follow Sioux City & Pac. R. R. Co. v. Stout; but 
Wheeling & Lake Erie R. R. Co. v. Harvey, 77 Ohio St. 235, 83 N. E. 66 (1907), 
was a very clear repudiation of the “ turntable doctrine,” and this repudiation had 
been repeated in Hannan v. Ehrlich, roz Ohio St. 176, 131 N. E. 504 (10922). 
And cf. Ann Arbor R. R. Co. v. Kinz, 68 Ohio St. 210, 67 N. E. 479 (1903); 
Ziehm v. Vale, 98 Ohio St. 306, 120 N. E. 702 (1918). It may also be noted 
that of the Justices who were in the majority, Mr. Justice Holmes had partici- 
pated in the decision of Daniels v. N. Y. & N. E. R. R., 154 Mass. 349, 28 N. E. 
283 (1891), in which the Massachusetts court refused to follow Sioux City & 
Pacific R. R. Co. v. Stout; and Mr. Justice Pitney had written the opinion in 
Friedman v. Snare & Triest Co., 71 N. J. L. 605, 61 Atl. gor (1905). 

32 260 U. S. 000, 43 Sup. Ct. Rep. 38 (1922). A judgment for the plaintiff 
had been affirmed by Judge Hough in the Circuit Court of Appeals, 271 Fed. 419 


(2nd Circ., 1921). The writ of certiorari was issued on April 16, 1921, before 
the decision of United Zinc & Chemical Co. v. Britt. 








836 HARVARD LAW REVIEW 


Justice McReynolds characterized them. The plaintiff was in- 
jured when eight years old, by touching a wire maintained by 
the defendant. The plaintiff had climbed to the top girder of a 
city-owned bridge (on the girders of which children had previ- 
ously played), some 23 feet above the roadway on the bridge, 
and come in contact with defendant’s wire strung above the 
girders in a standard way. The Circuit Court of Appeals had 
held it to be “a question for the jury to declare whether the ab- 
sence of guards either human or mechanical, did not constitute 
negligence.” ** It.would not have been surprising to find a dif- 
ferent view taken of this point.** But on certiorari in the Su- 
preme Court, Mr. Justice McReynolds relied on United Zinc & 
Chemical Co. v. Britt, and put the reversal on the ground that 
“if the plaintiff had been an adult he could not recover” and 
on the absence of evidence “ that the railroad company either 
directly or by implication invited or licensed him to climb upon 
the structure to a point from which he could touch the bare wire 
thirty feet above the street.” 

It seems probable that these two decisions will greatly weaken 
the “ turntable doctrine ” of Sioux City & Pacific R. R. Co. v. 
Stout. The effort will be made to escape the effects of the doc- 
trine in every case where its application is sought, and the Su- 
preme Court has given so few guides to the lower federal courts 
that they may be driven, short of a liberal use of certiorari, to 
seek out the basis of the whole doctrine in order to give it a new 
statement. 





83 271 Fed. 419, 422 (2nd Circ., 1921). 

84 As in Heller v. N. Y. N. H. & H.R. R. Co., 265 Fed. 192, 199 (2nd Circ., 
1920), where Judge Rogers insisted on considering the “ accessibility or non- 
accessibility to children.” In Austin v. Public Service Co., 299 Ill. 112, 132 N. E. 
458 (1921), the plaintiff was old enough to be contributorily negligent. Cf. Con- 
solidated Electric Light Co. v. Healy, 65 Kan. 798, 70 Pac. 884 (1902); Robert- 
son v. Rockland Light & Power Co., 187 App. Div. 720, 176 N. Y. Supp. 281 
(1919) ; Ft. Wayne & N. I. Traction Co. v. Stark, 127 N. E. 460 (Ind. App. 1920) ; 
McCoy v. Texas Power & Light Co., 239 S. W. 1105 (Tex., 1920); Godfrey v. 
K. C. Light & Power Co., 247 S. W. 451 (Mo., 1923). Even in Maine where 
the doctrine of the turntable cases is most intensely repudiated, a similar case 
was allowed to go to the jury. Chickering v. Lincoln County Power Co., 118 
Me. 414, 108 Atl. 460 (1919). 
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III. 


Some assistance may be sought from the English cases. For 
Sioux City & Pacific R. R. Co. v. Stout was cited and followed 
by the House of Lords in 1909, in a leading English case, to 
which Mr. Justice Holmes referred in United Zinc & Chemical 
Co. v. Britt. This was Cooke v. Midland Great Western Rail- 
way,*’ where the unlocked turntable was maintained by the de- 
fendants on land close to a public road, and children habitually 
had access to it through a well-worn gap in the fence. The 
ground was lying half derelict, and a notice forbidding tres- 
passing was habitually disregarded. The plaintiff was injured 
while playing on the turntable at the age of five.** In reversing 
an order of the Irish Court of Appeal which had reversed a judg- 
ment for the plaintiff, Lord Macnaghten stated the question to 
be: ‘ 


“Would not a private individual of common sense and ordinary 
intelligence, placed in the position in which the company were placed, 
and possessing the knowledge which must be attributed to them, have 
seen that there was a likelihood of some injury happening to children 
resorting to the place and playing with the turntable, and would he 
not have thought it his plain duty either to put a stop to the practice 
altogether, or at least to take ordinary precautions to prevent such an 
accident as that which occurred?” (p. 234) 


Lord Loreburn shared this view, though he thought the case was 
“near the line.” Lord Atkinson went on the ground that the 
plaintiff had been on the land “ with the leave and license of the 
defendant company.” Lord Collins found that the defendant 
had held out “ an irresistible attraction to young persons,” and 
that there was evidence from which a jury might “infer not 
merely a license, but an invitation.” 





85 [1909] A. C. 220. 

36 From the report of this case in [1908] 2 I. R. 242, 246, it appears that the 
plaintiff was placed upon the turntable by older boys, and it was then turned by 
other boys. Lord Sumner refers to this in Latham v. Johnson, [1913] 1 K. B. 
308, 420. The plaintiff might have had an action against the older boys. Saad 
v, Brown, 144 Ky. 178, 137 S. W. 834 (1911). But this does not relieve the rail- 
road company of liability. Brown v. C. & O. Ry. Co., 135 Ky. 798, 810, 123 S. W. 
298, 302 (1909). 
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Cooke v. Midland Great Western Railway has since been re- 
ferred to as a case in which the plaintiff was on the defendant’s 
land as a licensee,” and on this ground the case was distinguished 
in Jenkins v. Great Western Ry.,* and by the Court of Appeal 
in Latham v. Johnson, where the injury was due, not to a turn- 
table, but to a pile of stones on the defendant’s land. A similar 
reason for distinguishing it was given by each of the judges of 
the Court of Appeal in Hardy v. Central London Ry. Co.,” 
though in this last case the plaintiff's injury might be said to 
have been due to active operations which were being carried on 
by the defendant. The references to Cooke v. Midland Great 
Western Ry. since it was decided leave little doubt that it is to 
be regarded as a “ decision of plainly limited application,’ and 
that its effect may be greatly narrowed in the future. This line 
of English cases, therefore, offers little indication of the probable 
future of Sioux City & Pacific R. R. Co. v. Stout in the United 
States. 


IV. 


It would be futile to seek the basis of the land occupier’s 
liability in the turntable cases in the maxim sic utere tuo ut 
alienum non laedas,** which as Mr. Justice Holmes has observed 
“teaches nothing but a benevolent yearning.” *” The position 





87 See in Glasgow Corporation v. Taylor, [1922] 1 A. C. 44, the opinion of 
Lord Atkinson (p. 53). See also Sir Frederick Pollock’s note, [1913] 1 K. B. 
421. So Mr. Justice Holmes referred to it as a case in which “a license was 
implied.” But this was not the view taken by the Irish Court of Appeal. 
[1908] 2 I. R. 242, 276, 279, 283. 

88 [1912] 1 K. B. 525. Cf. Lowery v. Walker, [1909] 2 K. B. 433, [1910] 
1 -K. B. 173, 193, 200 (where Cooke v. Midland Great Western Ry. is said by 
Kennedy, L. J., to be “a decision of plainly limited application”), later re- 
versed in the House of Lords in [1911] A. C. 10. 

39 [1913] 1 K. B. 398. Farwell, L. J., seemed to limit the license to the use 
of the path leading to the turntable (p. 408). 

40 [1920] 3 K. B. 450. 

41 But see Pekin v. McMahon, 154 Ill. 141, 148, 39 N. E. 484, 485 (1895) ; 
Bjork v. Tacoma, 76 Wash. 225, 135 Pac. 1005 (1913); Gandy v. Copeland, 204 
Ala. 366, 86 So. 3 (1920). 1919 SourH Dakota Revisep Cope, § 45, provides: 
“One must so use his own rights as not to infringe upon the rights of another.” 
See Baxter v. Park, 44 S. D. 360, 184 N. W. 108 (1921). 

42 8 Harv. L. Rev. 1, 3. On the application of this maxim see Jeremiah 
Smith, “ The Use of Maxims in Jurisprudence,” 9 Harv. L. Rev. 13, 17; “ Land- 
owner’s Liability to Children,” 11 Harv. L, Rev. 349, 440, 
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of the owners and: occupiers of land in society is not so unique 
that it can not be viewed as we view that of other persons engaged 
in enterprise or activity in a social state.** Hence their liabilities 
and immunities should be rested upon considerations arising out 
of actual conditions, after a careful appraisal and balancing of 
the various social and individual interests involved.** The es- 
sential nature of the task as a problem in social engineering, is 
not to be escaped through a technique of logic,;** nor through a 
derivation from eighteenth century common law procedure. 
The interests which compete for protection in the ordinary 
turntable case are not difficult to enumerate. The individual 
interest or claim of the injured child is clear, and no special 
“humane doctrine ” is needed to emphasize its importance. It 
may very well be weighed more heavily than the individual in- 
terest of a bereaved parent when the child has been killed; for 
the provision of substance to meet the needs of an injured child 
of tender years seems more important than a more or less futile 
effort to compensate the parent for an irreparable and im- 
measureable loss -— even a dependent parent’s expectancy of a 
child’s earnings is very difficult to value.*® The courts seem not 
infrequently influenced by a feeling that a recovery on behalf 
of an injured child will merely redound to the parent’s benefit. 





43 “The common law does not usually establish tests of responsibility on any 
other basis than the propriety of their [men’s] living in the social state, and the 
relative and qualified character of the rights incident to that state.” Doe, J., in 
Brown v. Collins, 53 N. H. 442, 448 (1873). See also Roscoe Pound, “A Theory 
of Social Interests” in 15 PAPERS AND PROCEEDINGS OF THE AMERICAN SOCIOLOGI- 
CAL SOCIETY, 6. 

44 This is what Judge Smith meant in saying that “the true ground for the 
decision is policy.” 11 Harv. L. Rev. 349, 360. And so Professor Herbert F. 
Goodrich when he said: “The whole question seems to be whether it is better 
policy to leave the landowner with his almost absolute immunity, or to impose a 
duty on him to safeguard trespassing children too young to care for themselves.” 
7 Iowa L. Butt. 67. But Mr. Goodrich does not indicate the factors of “ better ” 
or “worse” policy. See also Professor Francis H. Bohlen, in 59 U. or Pa. L. 
Rey. 318, and 69 U. or Pa. L. Rev. 348. 

45 “Behind the logical form lies a judgment as to the relative worth and 
importance of competing legislative grounds, often an inarticulate and unconscious 
judgment, it is true, and yet the very root and nerve of the whole proceeding. 
You can give any conclusion a logical form.” Mr. Justice Holmes in “ The Path 
of the Law,” 1to Harv. L. Rev. 457, 466. 

46 Cf. Union Pacific Ry. Co. v. Dunden, 37 Kan. 1, 5, 14 Pac. 501, 503 (1887) ; 
Amer. Ry. Express Co. v. Crabtree, 271 Fed. 287 (6th Circ., 1921). 
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The individual interest or claim of the land occupier who 
would be free to develop or use his land is equally clear. Its 
importance, however, and the relative degree to which it will tip 
the scales when weighed against the child’s individual claim to 
shift the burden of injury, may very well depend upon the nature 
of the development or use and its value to the community. The 
development of a mining enterprise in Union Pacific Ry. v. 
McDonald and the use of the land for a turntable in Sioux City 
& Pacific R. R. Co. v. Stout may, conceivably, be viewed some- 
what differently from the defendant’s claim in United Zinc & 
Chemical Co. v. Britt to maintain its land in a wasted and wholly 
unproductive condition. Hence, Judge Lewis said that he had 
less hesitation in imposing liability in the last-named case, where 
“ the thing complained of is, as here, put to no useful, ornamental 
or other purpose of enjoyment.” *” The extent to which im- 
munity may be necessary to the free development of the de- 
fendant’s land is always to be considered, also; and this con- 
sideration was behind Mr. Justice Hunt’s observation in Sioux 
City & Pacific R. R. Co. v. Stout that locking the turntable 
would not have caused “any considerable expense or incon- 
venience to the defendant.” ** The weight to be given to the 
landowner’s claim is of course difficult to gauge, and courts in 
different communities might well differ on this *® — which would 
seem a sufficient argument against a separate federal law on this 
subject. 

But these individual claims of the parties do not exhaust the 
interests involved. Social interests are at stake — the social in- 
terest in the general security, more particularly in the security 
of child life, and the social interest in the development of land 
and the freedom of enterprise. The social interest in keeping 
the earth’s surface free from menaces to small children is all but 

47 264 Fed. 785, 787 (8th Circ., 1920). 

48 17 Wall. (U. S.) 657, 662 (1873). 

49 It is notable that courts in industrial New England have been very un- 
willing to impose liability in the turntable cases; while in the Mississippi Valley, 
notably Illinois, Indiana, Iowa, Kansas, Kentucky, Minnesota, and Missouri, the 
greater willingness to follow Sioux City & Pacific R. R.. Co. v. Stout may indi- 
cate that less relative importance is given to land development. The relative 
scarcity of land in the more thickly populated New England, also, may have 
deterred the courts from putting more burdens on landowners; though it might 


have produced a greater leniency toward children who make others’ lands their 
playgrounds. 
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paramount.*® Whether its securing demands the imposition of 
liability, or whether indeed the imposition of liability will tend 
to secure it, seems debatable. The cases arise only after injury 
is suffered, after a child is maimed or killed, and the individual 
defendant will usually “lock the barn door after his horse is 
stolen.” As a matter of social psychology, we may well doubt 
whether enough people will know the law, or knowing will heed 
it, to make any solution in the turntable cases contribute to the 
security of child life." Yet, the frequency with which the turn- 
table cases arise may be thought to indicate some probability 
that the practices of the railroads themselves might in some de- 
gree be bettered as a result of following Union Pacific R. R. Co. 
v. Stout. The imposition of liability may at least tend to en- 
courage the adoption of safety devices. 

Many judges seem to feel that the imposition of liability would 
tend to make parents less heedful of their parental responsibili- 
ties.°° But it is extremely improbable that many parents would 
either know how the courts had decided, or have their concern 
for their children’s safety affected by the decisions if they did 
know. It seems quite irrelevant, therefore, for the judges to 
keep repeating the statement that the landowner must not be 
made the guardian of his neighbor’s children.** In fact, it would 
be difficult to find any community, social or geographical, in 
which the wants of: small children are so amply provided for that 
the children do not ever seek to make their neighborhoods their 





50 The interest is but accentuated by the fact that so many other menaces 
to child life now exist. “The risk of death from the automobile has increased 
decidedly this year [1922] for persons who use the streets, and this applies par- 
ticularly to children... . Fully one-third of the automobile fatalities occur 
among children under 15.” Dr. Augustus S. Knight, Address Before Association 
of Life Insurance Presidents, December 7, 1922, p. 3. 

51 If this be true, it might be more sensible to attempt to shift the burden 
of the child’s injury to the community, through some kind of insurance, than to 
shift it to the individual land occupier. ‘Short of such an effort, conscious and 
avowed, it can hardly be argued that the latter should relieve the child because 
he can distribute the loss in the community. 

52 Cf. Holstine v. Director General of Railroads, 134 N. E. 303, 307 (Ind., 
1922). 

53 A very offensive statement of this conception is made in SaAtmonp, Torts, 
5 ed., 419: “The duty of preventing babies from trespassing upon a railway line 
should lie upon their parents, and not upon the railway company.” The most ‘ 
extreme of the turntable cases would not impose that duty on the railway 
company. 





842 HARVARD LAW REVIEW 


playgrounds. If the distribution of wealth were such as to pro- 
vide every child with a home and a back yard to play in, and if 
public playgrounds ** were amply provided in addition, children 
would still find delight in the adventures incident to exploration.” 
We may start with assuming that children are little barbarians 
who, in the “‘ wantonness of infancy,” as Lord Sumner put it, are 
certain to go on their quests without regard to the civilized con- 
ception of land ownership.°° To denominate them “tres- 
passers ” °’ when they disregard private boundaries, may serve a 
purpose where an action is brought against a child for damages; ** 
but such language carries connotations which seem wholly 





54 The playground movement in America has been developed since the de- 
cision of Sioux City & Pac. R. R. Co. v. Stout. The first public playground in 
America was established in Brookline, Mass., in 1872, but most of the develop- 
ment has been since 1890. See Mero, AMERICAN PLayGrounps. A New York 
statute was passed in 1888. N. Y. Laws or 1888, c. 293. It is notable that the 
three cases in the Supreme Court of the United States arose from small towns 
in Nebraska, Colorado, and Kansas, where the establishment of public playgrounds 
has been less rapid than in New England. 

55 “Tf those who brought the child into, the world are unable, by reason of 
poverty, to provide him a playground, this may afford an argument for the pas- 
sage of a statute imposing that duty upon the municipality, in which case each 
landowner would have to contribute his proportion of the expense. But this is 
quite another thing from assessing upon a single unfortunate landowner the en- 
tire damage arising from the want of such a playground.” Jeremiah Smith, 11 
Harv. L. Rev. 349, 372. Judge Smith’s statement that “the parents can, in fact, 
protect the children in the great majority of instances,”*is very surprising. 

In June, 1916, the Playground and Recreation Association of America, 315 
Fourth Ave., New York, published a report on “ How People ‘Play’ In Forty 
American Cities,” which gives the results of an investigation in twenty cities, 
showing that 68% of the children observed were spending their leisure time in 
streets and alleys, 20% in private yards, 7% in vacant lots and 4% in parks, 
school yards or playgrounds. 

56 “Children of tender age have not acquired an appreciation of the im- 
propriety of meddling with other people’s property.” Owen, J., in Kressine v. 
Janesville Traction Co., 175 Wis. 192, 196, 184 N. W. 777, 779 (1921). 

57 “To class an irresponsible child without experience or discretion as a tres- 
passer to whom a property owner owes no more duty of care or protection than 
he is required to exercise toward a person of adult years, presumably capable of 
caring for himself, is too inhuman and too repugnant to an enlightened sense of 
justice to command our adherence or respect.” Weaver, J., in Nelson v. Lake 
Mills Canning Co., 193 Ia. 1346, 1350, 188 N. W. 990, 902 (1922). 

58 Such actions are exceedingly rare. In Scott v. Watson, 46 Maine 362 
(1850), the age of the defendant minor is not stated. in Hutching v. Engel, 17 
Wis. 230 (1863), the action was maintained against a six-year-old child. Ames 
& Smirn, Cases on Torts, Pound’s ed., 97. But there are dicta that a very 
young child is “legally incapable of being a trespasser.” See Gray, J., in Snare 
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unrelated to the problem of determining what weight is to be 
given to the several interests involved in the turntable cases. 
It too often connotes vaguely “ fault ” or “ wrongdoing.” It has 
done positive harm in tempting some judges to lump all children 
with other trespassers as a class, with reference to which the 
landowner’s immunity is supposed to be fixed by a definite rule. 
If the social interest in the security of children who are certain 
to go upon other people’s lands be considered, Mr. Justice 
Holmes’ statement in United Zinc & Chemical Co. v. Britt that 
“infants have no greater right to go upon other people’s land 
than adults ” loses its spell. Sioux City & Pac. R. R. Co. v. 
Stout does not purport to confer on them any such “ right ” — 
it leaves the landowner free to exclude them as he will. 

The social interest in the free use of land, on the other hand, 
must also be considered and weighed in the balance. Land- 
owners must be allowed to continue their possession undisturbed, 
and while this may not necessitate our treating every occupation 
as we treat the occupation of a man’s home, as “ his castle,” yet 
it does involve the discouragement of trespassing through the 
imposition of serious liabilities on intruders. So we have kept 
the old law of trespass quare clausum fregit, and liability for 
trespass may be imposed on persons who are incapable of using 
care."® The “ownership” of land is not to be regarded as a 
fixed absolute, however, but rather as a skeleton to be filled in 
with certain rights, certain powers, certain privileges, and certain 
immunities to serve definite ends. Just what these rights and 
powers and privileges and immunities are to be can not be de- 
termined too rigidly nor too permanently. There seems to be no 
reason for our punishing the trespasser in connection with the 
civil law, and if the infant trespasser is to be regarded as a 
“ wrongdoer,” °° it must not be moral reprobation which is visited 





& Triest Co. v. Friedman, 169 Fed. 1, 8 (3rd Circ., 1909); Buffington, J., in 
Chesko v. Delaware & Hudson Co., 218 Fed. 804, 806 (3rd Circ., 1914). See 11 
Harv. L. Rev. 370, note 1; and especially the discussion by Professor Green in 
21 Micu. L. Rev. 510, 511. 

It may be found in some of the turntable cases that the infant plaintiff was 
too young to have any capacity to act; in such a case it would seem that he 
should not be liable in trespass guare clausum fregit brought by the landowner. 

59 See Mr. Bohlen’s very interesting historical explanation in 69 U. or Pa. L. 
Rev, 237 et seq. 

60 But cf. Judge Smith in 30 Harv. L. Rev. 241, 321. 
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upon him.“ The refusal to impose liability on the landowner will 
hardly tend to discourage small children from coming on the land. 

The proprietor’s development of his land needs to be en- 
couraged. Burdens must not be heaped upon various activities 
which will discourage his undertaking them, nor must the posses- 
sion of land be rendered “ something rather to be avoided than 
desired.” °° If every occupier were required to maintain his 
land in such condition that no intruder might suffer injury, a 
great clog would be put on his activities. Those intruders who 
are able to look out for themselves ** do not need a protection 
which would be so onerous, and the amount of burden which a 
precaution would involve must always be a factor. 

The question then arises as to just how these competing in- 
terests are to be reconciled. How shall we determine the 
measure of security to be given to each? Precise and arithmeti- 
cal weighing is of course impossible, and the situations with which 
the courts are called upon to deal are so varied that no set of 
rules would be adequate, even if exactness were possible. A set 
of rigid rules built on a series of rigid categories of visitors seems 
therefore undesirable.°’ We must seek a standard of judgment, 
—and leave its application to depend upon the variables which 


will arise in the cases.°° ‘That standard is at hand in the general 





61 Tt seems to be suggested in Ryan v. Towar, 128 Mich. 463, 87 N. W. 644 
(1901), that special discouragement of children’s trespassing is needed. Emphasis 
on the purpose of the trespasser is to be found in the harsher treatment meted 
out to persons who, while trespassing, are also stealing rides on trains. See Denny 
v. Chicago R. I. & P. Ry. Co., 150 Ta. 460, 130 N. W. 385 (1911), and Mr. Good- 
rich’s comment, 7 Iowa L. Butt. 74. 

62 Hall, J., in Keffe v. M. & St. P. Ry. Co., 2 Cent. L. J. 172, 173. 

63 “Tt would be a very exceptional state of facts which would render the 
doctrine of attractive nuisances applicable to a strong, active, healthy, and in- 
telligent girl 154 years old.” Blair, J.. in Shaw v. C. & A. Ry. Co., 184 S. W. 
1151, 1154 (Mo., 1916). See, also, Linnberg v. Rock Island, 136 Ill. App. 405 
(1907). 

64 “A turntable can be rendered absolutely safe without destroying or ma- 
terially impairing its usefulness, by simply locking it. A pond cannot be ren- 
dered inaccessible to boys by any ordinary means.” Beatty, J., in Peters v. Bow- 
man, 115 Cal. 345, 355, 47 Pac. 113, 598, 599 (1896). 

65 Cf. Lord Sumner’s opinion in Latham v. Johnson, [1913] 1 K.‘B. 398, 410. 
On the difference between rules and standards see Mr. Pound’s article in the 
1919 Report oF Amer. Bar Ass’n 445, 454-458. See also “ Juristic Science and 
Law,” 31 Harv. L. Rev. 1047, 1060. 

66 Mr. Justice Holmes has said that torts is the “especial sphere of external 
standards.” Silsbee v. Webber, 171 Mass. 378, 380, 50 N. E. 555, 556 (1898). 





THE TURNTABLE CASES IN THE FEDERAL COURTS 845 


legal standard of social conduct, our requirement that one who 
acts in society, whether it be merely to maintain land, or to con- 
duct operations upon it, or to place its product upon the market, 
must use due care under the circumstances to avoid injury to 
others.” 

In applying this legal standard, account must of course be 
taken of the use to which the land is being put, as well as of the 
position of the visitor on the land of the defendant, and of the 
extent to which the defendant knew of the intruder’s presence, 
or anticipated it, or would have anticipated it if he had acted as 
an ordinary prudent man would have acted. These are not all 
of the factors to be considered, though they are among the most 
important. In the ordinary case, it will be clear that due care 
does not require the landowner to prepare his premises for the 
reception of possible intruders, coming without his permission.” 
Yet it may be too broad to say that there is no duty to use care 
with reference to the condition of the premises, to prevent injury 
to a trespasser. To a person who comes on the land from the 
highway there may be such a duty. If trespassers are seen to 
be on the land, or actually anticipated by reason of some special 
situation, the owner must act with reference to their presence, 
and must take the ordinary precautions when he carries on active 





67 Judge Weaver stated this in Edgington v. B. C. R. & N. Ry. Co., 116 Ia. 
410, 422, 90 N. W. 95, 99 (1902), as follows: “His [the landowner’s] obligation 
is simply that which attaches to every member of society when he undertakes 
to exercise a personal right in a manner which may affect the welfare or safety 
of another member —the obligation of reasonable care.” And see the note in 
5 Mica. L. Rev, 357. 

68 Ordinarily he need not “interrupt his own otherwise lawful occupation to 
provide for the chance that someone may be unlawfully there.” Holmes, J., in 
Erie R. R. Co. v. Hilt, 247 U. S. 97, ror (1918). 

It may be admitted that as a general rule “ mere ownership of land creates 
no duty to put it into such physical condition as to be harmless to others” who 
may come upon it without permission. See Francis H. Bohlen, in 69 U. oF Pa. 
L. Rev. 341. Yet the extent to which this will be true will be dependent on 
conditions and circumstances. Giles v. Walker, 24 Q. B. D. 656 (1890), might 
conceivably have gone the other way; and statutes are not unknown putting 
certain obligations on land owners. See Frauenthal v. Morton, 149 Ark. 148, 
231 S. W. 884 (1921), applying an Arkansas statute, 1921 CrawForp & Moses 
Dicest, §§ 375-6. 

69 See St. L. & S. F. R. R. Co. v. Ray, 65 Okla, 214, 165 Pac. 129 (1916); 
Pindell v. Rubenstein, 139 Md. 567, 115 Atl. 859 (1921). Cf. McComb City 
v. Hayman, 124 Miss, 525, 87 So. 11 (1921) ; Bromley v. Mercer, [1922] 2 K. B. 
126; Ruocco v. United Advertising Corp., 119 Atl. 48 (Conn., 1922). 





846 HARVARD LAW REVIEW 


operations or changes the condition of his premises, to avoid in- 
flicting injury.” Nor will the standard of due care require that 
the owner change the condition of his premises before he ex- 
tends permission to visit them; he may very well say to a 
friend: ‘‘ Here is my land — you may use it in the condition in 
which it is.” If at the time he knows of a defect which the friend 
would not readily discover in using the land, it would be an act 
of bad faith to give such permission without also warning of the 
hidden defect. It would be “ something like fraud,” “ and such 
a disappointment of the common expectation of good faith would 
be a departure from the standard of due care. So it would seem 
that if a landowner maintains his land in such condition that 
persons coming on it with or without his permission would readily 
assume it to be in safe condition for their use, he should in some 
degree make good their expectations, and he may be liable for 
failure to do so.” 

The application of the standard will also take account of the 
special relations which must exist between the landowner and 
other people in society. With reference to visitors who come 
upon the land for various purposes,”* to solicit or conduct busi- 
ness with the occupier,’* to pay social calls,” to inquire about 


the neighborhood, to put out a fire, to carry out police duties,” 
the landowner’s diligence which will come up to due care may 
vary. In some instances, he may have to put his premises into 
safe condition, in others ample warning of defects may suffice. 
In all cases, he must take account in his active operations of the 





70 Herrick v. Wixom, 121 Mich. 384, 81 N. W. 333 (1809). Cf. Herbert F. 
Goodrich, “ Landowner’s Duty to Strangers on his Premises— As Developed in 
the Iowa Decisions,” 7 Iowa L.*BuLL. 65, 73. 

71 In some jurisdictions, such precautions must be taken with reference to 
trespassers who are “reasonably to be anticipated.” Gautret v. Egerton, 2 C. P. 
371 (1867). 

72 Meiers v. Fred Koch Brewery, 229 N. Y. 10, 127 N. E. 491 (1920), may 
possibly be explained on this ground. See Mr. Bohlen’s comment in 69 U. oF 
Pa. L. REv. 341, 352. : 

73 The inadequacy of our insistence on “invitation” has been well pointed 
out by Mr. Goodrich in 7 Iowa L, BULL. 80 et seg. We are now coming to re- 
quire “ mutual interest” as distinguished from the simple act of inviting. 

74 See Robb v. Niles-Bement-Pond Co., 269 Pa. St. 298, 112 Atl. 459 (1921). 

7 Greenfield v. Miller, 173 Wis. 184, 180 N. W. 834 (1921) ; McLaughlin v. 
Marlatt, 246 S. W. 548 (Mo., 1922). 

76 Great Central Ry. v. Bates, [1921] 3 K. B. 578; Brennan v. Keene, 237 
Mass. 556, 130 N. E. 82 (1921). 
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presence or probable presence of a visitor and follow a course of 
action which would be likely to avoid injury.” 

These numerous situations vary so that it would obviously be 
dangerous to attempt to meet them with a set of rules instead of 
an elastic standard. But it has not been fashionable to speak 
of the landowner’s duty to use care in maintaining his land, and 
many courts have attempted instead to. make a set of fixed rules 
built on rigid categories do the work of the standard. If the 
categories were sufficiently numerous and the rules sufficiently 
diverse, this might be less objectionable. But the categories of 
trespasser, licensee, and invitee clearly do not fit the facts of the 
cases which arise."* The decision in Sioux City & Pacific R. R. 
Co. v. Stout was plainly made to depend on an application of the 
standard of due care. Mr. Justice Hunt did not start with a rule 
about the vague category of “ trespassers.” He viewed the ques- 
tion as one of the sufficiency of the. evidence to base a finding 
that the defendant had been negligent with reference to the 
plaintiff. 

The age of the plaintiff, of possible intruders whose presence 
on the land an ordinary prudent man would have taken into ac- 
count, must of course be considered. Once a small child is per- 
ceived to be on the land, the occupier should take account of his 
immaturity, in conducting active operations. Age is at once a 
factor which may bear on the likelihood of the visitor’s coming 
on the land, and on the visitor’s capacity to look after himself 
after he is there. So it seems quite misleading for Judge Smith 
to ask: “ Why should innocent children have greater rights than 
innocent adults, in respect to damage resulting from the nature 





77 The subject has been greatly illuminated by Mr. Francis H. Bohlen’s ar- 
ticle on “The Duty of a Landowner Towards Those Entering his Premises of 
Their Own Right,” 69 U. or Pa. L. Rev. 142, 237, 340. 

78 Hence the efforts to distinguish between “ trespassers,” “voluntary tres- 
passers,” “ technical trespassers,” “ tolerated intruders,” “ bare licensees,’ “ tacit 
licensees,” “implied licensees,” “licensees by acquiescence,” etc. Cf. Lowery v. 
Walker, [1910] 1 K. B. 173, 196. Mr. Bohlen has shown the inadequacy of our 
rigid categories. 69 U. or Pa. L. Rev. 241 et seg. The result is that inclusions in 
the categories are varied to suit the cases, and if inclusion in one category would 
produce embarrassment, an adjective is summoned to enable a shift to be made 
to another category. In fact, these categories emphasize only one of the factors 
to be considered, and not the most important of them, 
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of the premises upon which they enter without permission? ” ”° 
The landowner must use due care as to both infants and adults, 
as must one who drives an automobile on the highway; but due 
care may involve much more precaution taken for the infant.*° 

In addition to taking account of the fact of a visitor’s infancy 
in applying the standard of due care, account should be taken 
of any factor which bears upon the likelihood of the visit. If 
the landowner has expressly solicited children to come upon his 
land, due care requires that their visit be anticipated and pre- 
pared for, and the premises made safe for them.” If children 
are in the habit of visiting the land, their presence should simi- 
larly be anticipated, and some provision may have to be made 
for their safety. So in Sioux City & Pac. R. R. Co. v. Stout, it 
was very important that children had previously been known to 
play on the land. This explains the importance of the character 





79 31 Harv. L. Rev. 367. Cf. Professor Bohlen’s statement that the turn- 
table cases show a tendency “to look at things as they are rather than in a 
spirit of Blackstonian optimism which shuts its eyes to the immense prevalence 
of lawlessness, particularly on the part of those who are too young to be bound 
by the rules of society, and to the impossibility of expecting the poor to exercise 
any effective supervision over their young,” 69 U. or Pa. L. Rev. 349. 

80 “The same degree of care is required toward infants as toward adults, 
_ but that conduct which comes up to that degree of care when exercised toward 
adults may fall short of it when exercised toward infants under the same cir- 
cumstances.” Rohloff v. Fair Haven & W. R. R. Co., 76 Conn. 689, 694, 58 Atl. 
5, 8 (1904). “The duty which one person owes to another to take reasonable 
care not to cause him hurt by act or omission is relative both to the person in- 
jured and the person charged with neglect.” Lord Sumner (then Hamilton, L. J.) 
in Latham v. Johnson, [1913] 1 K. B. 398, 410. 

“Where a duty exists to take care with respect to the safety of children of 
tender years, their very age must be taken into account, so that what might be 
reasonable care with respect to the safety of adults, who are capable, to some 
extent, of looking out for themselves, might not be reasonable care with respect 
to children.” Pitney, J., in Friedman v. Snare & Triest Co., 71 N. J. L. 605, 611, 
61 Atl. 401, 403 (1904). 

Ramsey, J., asserts that it would certainly be negligence to run an engine 
with a two- or three-year-old child, or a very old, feeble, and decrepit person 
standing on the pilot step. Texas, O. & E. Ry. Co. v. McCarroll, 195 Pac. 1309, 
142 (Okla., 1920). 

81 Cf, Dorsey v. Chautauqua Institution, 203 App. Div. 251, 196 N. Y. Supp. 
798 (1922). A municipality may escape liability for injury sustained by a child 
on a public playground, on the ground that it is performing a governmental func- 
tion. Liability was imposed, however, in Canon City v. Cox, 55 Colo. 264, 133 
Pac. 1040 (1913). For a discussion of the problem, see Circular No. 32 of the 
Playground and Recreation Association of America. 
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of the place where a turntable is kept, its proximity to towns, 
to highways,*” and to frequented places. The probability of 

children’s coming on the land is what lends importance to the 
so-called “implied license.” It is interesting to note Mr. Jus- 
tice Holmes’ explanation that Cooke v. Midland Great Western 
Ry. was a case in which “a license was implied,” for instance; 

this can only mean that children were to be expected, for it would 
seem that an action of trespass might have been maintained 
against them. The “implied license” is of course a fiction. 

The real factor is the extent to which the presence of children 
is to be anticipated by the defendant. Hence in Sioux City & 
Pacific R. R. Co. v. Stout, since it was shown that other children 
had previously played on the turntable, it was immaterial that 
the plaintiff was there for the first time. 

Other reasons for anticipating the probable visits of small 
children may be present. A landowner may have on his land 
a thing so peculiarly attractive to children that the ordinary 
prudent man would know at once that children would be likely 
to discover it, even though they had not been in the habit of 
playing on his land. Of course there is an “ extreme improba- 
bility that any man, however prudent, will be able to foresee what 


may or may not be attractive to children,” ** and “ attractive- 
ness ” is not to be judged after the event. The whole impor- 
tance of the “ allurement,” so frequently mentioned in the later 
cases, is derived from the bearing of certain facts upon the neces- 
sity of the occupier’s anticipating and preparing for the presence 
of children.** A case might arise, though it would be rare in- 





82 In St. Louis, V. & T. H. R. R. Co. v. Bell, 81 Ill. 76 (1876), the plaintiff 
failed to recover because of the turntable’s “isolated position.” So in Taylor v. 
Minneapolis & St. L. R. R. Co., 180 Ia. 702, 703, 163 N. W. 405, 406 (1917), 
Judge Weaver stated that a turntable “ may be so far removed from public ac- 
cess and from places to which the public is accustomed to resort as to fully 
justify the owner in assuming that it may be left unlocked and unguarded with- 
out being chargeable with negligence.” But see the statement by Farwell, J., in 
Latham v. Johnson, [1913] 1 K. B. 398, 403: “Nor is accessibility from the 
highway in this case of any importance, because the child did not come from 
the highway but from her own home.” 

83 Mr. Justice Pitney, in Friedman v. Snare & Triest Co., 71 N. J. L. 605, 
612, 61 Atl. 401, 403 (1904). Cf. Jaffy v. N. Y. Central R. R. Co., 118 Misc. 
147, 156, 192 N. Y. Supp. 852, 859 (1922). 

84 See, however, the statement of Warrington, L. J., in Hardy v. Central 
London Ry. Co., [1920] 3 K. B. 459, 470, that allurement “may be a material 
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deed, in which a land occupier would desire to induce, and so 
adopt measures calculated to induce children to come on his 
land; if in such a case he set a “ trap” * for them, his liability 
for injury would rest on the familiar ground of wilfulness; even 
without setting a “ trap,”’ he might be liable for failing to use due 
care to provide for the safety of the children whom he succeeds 
in alluring. But in the ordinary case the occupier desires that 
children stay off his land; the result of his maintaining a 
tempting object is merely to make it necessary for him to antici- 
pate the visits of children, and then of course he must use due 
care to avoid injuring them. It is true that “ temptation is not 
invitation,” but it may give rise to a necessity for anticipation. *° 

That this is the essential importance of “ allurement ” is clear 
from the way in which that idea is applied. Though the par- 
ticular child did not know of the existence of a turntable on the 
land, but followed others who did know of it and who were ac- 
customed to play on it, yet that child’s claim to compensation for 
injury would seem to rest on the same basis as a claim put for- 
ward by one of his companions. If the particular child was just 
roaming, and stumbled on the “ attraction” with which other 
children had been accustomed to play, his claim should not be 


given less weight than theirs. If in United Zinc & Chemical 





element in considering whether under all the circumstances leave and license is 
to be inferred, but where, as I think the case here, leave and license is distinctly 
negatived, the fact ceases to be relevant.” 

85 “ A trap is a figure of speech, not a formula.” Lord Sumner in Latham v. 
Johnson, [1913] 1 K. B. 3098, 415. But it has exercised a magic sway in the 
recent cases. ‘The word is properly applied in such cases as Grant v. Hass, 31 
Tex. Civ. App. 688, 753 S. W. 342 (1903); Scheuerman v. Scharfenburg, 163 Ala. 
337, 50 So. 335 (1909); Hill v. Tualatin Academy, 61 Ore. 190, 121 Pac. gor 
(1912). But cf. its use in Keffe v. Milwaukee & St. Paul Ry. Co., 21 Minn. 207 
(1875). 

86 “ Allurement, temptation, has its place in these cases, but not on the ficti- 
tious idea that it is invitation, but on the perfectly true idea of materiality in 
determining the issue of reasonable apprehension of hurt.” Dean John C. Townes, 
“Ts a Restatement of the Law as to Liability Arising from Dangerous Premises 
Desirable and Practicable?” 1 Tex. L. Rev. 1, 8. 

“The idea of attractiveness that has been so greatly overworked would only 
be of weight in determining whether the landowner should have anticipated in- 
cursions by such children.” Professor Leon Green, “ Landowner v. Intruder; 
Intruder v. Landowner — Basis of Responsibility In Tort,” 21 Micu. L. Rev. 
405, 521. See an illuminating note in 5 Micn. L. Rev. 357. But cf. Irving 
Browne, “The Allurement of Infants,” 31 Am. L. Rev. 891. 
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Co. v. Britt, the land had been habitually used by children as a 
playground and known by them to contain the pool, the plaintiffs 
would probably have recovered, although their deceased children 
knew nothing about such uses and did not actually see the pool 
from the highway.®’ So, also, if the children had entered for a 
different purpose, as for instance to recover a lost object, and 
then been “ attracted ” by the pool.** And so, if the children 
had been attracted by one thing and injured by another.” But 
the cases have become so involved in the talk about invitation, 
temptation, and allurement that the essential thing about the de- 
fendant’s position has become obscured.” Hence, in United 
Zinc & Chemical Co. v. Britt, Mr. Justice Holmes seems to inti- 
mate that liability might have been imposed if the pool had been 
visible “ from any place where the children lawfully were,” and 
he seems to have been moved by the absence of evidence that 
the pool was “ what led them to enter the land.” ®* 

After it is determined in a particular case that the situation 
was such that the visits of children would have been anticipated 
by an ordinary prudent occupier of the land, the question will 
still remain whether he has exercised due care in guarding against 
injury.” It is quite clear that the fact of injury alone should 


87 See Judge Townes’ discussion in 1 Tex. L. Rev. 1, 7. 

88 Oglesby v. Metropolitan W. S. E. Ry. Co., 219 Ill. App. 321 (1920). See, 
however, the distinction drawn by Mr. Justice Holmes in Erie R. R. Co. v. Hilt, 
247 U. S. 97 (1918). Cf. Kalwan v. Cohen, 203 Ill. App. 597 (1916) ; Hendricks 
v. K. C. So. Ry. Co., 142 La. 499, 77 So. 130 (1917); Follett v. Illinois Cent. R. 
R. Co., 288 Ill. 506, 123 N. E. 592 (1919). 

8® Union Light, Heat & Power Co. v. Lunsford, 189 Ky. 784, 225 S. W. 741 
(1920). ; 

89 The notion has grown up, entirely since Mr. Justice Hunt’s decision in 
Sioux City & Pac. R. R. v. Stout, that the liability is to be rested on the land- 
owner’s act of “alluring.” It may be traced through Keffe v. M. & St. P. Ry. 
Co., 21 Minn. 207 (1875), to the unfortunate opinion of Bigelow, C. J:, in 
Sweeney v. Old Colony & Newport R. R. Co., ro All. (Mass.) 368 (1865). It 
is therefore difficult to share Judge Smith’s high estimate of the opinion in 
Keffe v. M. & St. P. Ry. Co., as expressed in 11 Harv. L. Rev. 340, 434 (note). 

91 See White v. Boydston, 209 Ill. App. 422 (1918); Fincher v. C. R. I. & 
P, Ry. Co., 143 La. 164, 78 So. 433 (1918); Sexton v. Noll Const. Co., 108 S. 
Car. 516, 95 S. E. 129 (1918). 

92 Of course, one who honestly endeavors to meet the requirements of due 
care may find that his judgment will differ from that of the later jury. This 
greatly influenced the court in Delaware, L. & W. R. R. Co. v. Reich, 61 N. J. L. 
635, 40 Atl. 682 (1898). But that can always be said of our standard of due 
care. See also Bottoms’ Admr. v. Hawks, 84 Vt. 370, 79 Atl. 858 (z9rz). 
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not be taken to indicate a departure from the standard of due 
care; nor should it operate to shift to the occupier the burden 
of going forward with an explanation. The plaintiff should show 
the occupier’s failure to take the precautionary measures which 
an ordinary prudent man would have taken. Here the degree 
of danger is to be taken into account, as well as the nature of the 
use to which the land is being put and the nature of the structure 
on or condition of the land.** It seems quite impossible to draw 
a satisfactory line between “ artificial and natural” uses,** or 
normal and abnormal.*® And the object to which injury is due 
may be movable or stationary. Nor is it possible to prescribe 
fixed rules for the occupier’s conduct. In most cases, due care 
will not require that children be kept out by the occupier,** nor 
will the occupier be held liable as “insurer” of the safety of 
children who do come on. His duty may be commensurable to 
that of an occupier who opens his land to the public.” It is fan- 
tastic to suggest that the turntable doctrine would render the 
owner of a fruit tree liable for damages to a trespassing boy, who, 
in attempting to get the fruit, should fall from the tree and be in- 
jured, or who should be made sick by eating green or harmful 
fruit.** Such a suggestion rests the liability solely on the main- 


tenance of an attractive thing, and ignores the necessity for a 
lack of due care in maintaining it. 

Even if the place itself be found to be such that children are 
likely to visit it, and if the occupier has failed to take due pre- 
cautions in safeguarding the premises, there may still arise a 





93 “ Regard must be had to the character and location of the premises, the 
purpose for which they are used, the probability of injury therefrom, the pre- 
cautions necessary to prevent such injury, and the relations such precautions bear 
to the beneficial use of the premises.” Albert, C., in C. B. & Q. R. R. Co. v. 
Krayenbuhl, 65 Neb. 889, 904, 91 N..W. 880 (1902). 

94 See, however, Polk v. Laurel Hill Cemetery Ass’n, 174 Pac. 414 (Cal. App., 
1918); Gandy v. Copeland, 204 Ala. 366, 86 So. 3 (1920); Blough v. Chicago, 
S. W. R. R. Co., 189 Ia. 1256, 179 N. W. 840 (1920). 

85 “The use of the land for depositing stones is a normal user.” Farwell, 
L. J., in Latham v. Johnson, [1913] 1 K. B. 398, 407. 

96 See Taylor v. Minneapolis & St. L. R. R. Co., 180 Ta. 702, 163 N. W. 405 
(1917). 

97 See Glasgow Corporation v. Taylor, [1922] 1 A. C. 44. 

%8 Gillespie v. McGowan, 100 Pa. St. 144 (1882) ; Brinkley Car Co. v. Cooper, 
70 Ark, 331, 67 S. W. 752 (1902). Burpicx, Torts, 3 ed., 521. But see Brown 
v. Salt Lake City, 33 Ut. 222, 237, 93 Pac. 570, 575 (1908). 
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question of contributory negligence on the part of the visiting 
child. It is now clear in most jurisdictions that the parent’s 
failure to look after the child will create no disability in the lat- 
ter.°° Nor is the child’s entrance on the land under such cir- 
cumstances as to make him liable for trespass to be denominated 
contributory negligence." The child himself may be so young 
that he is not capable of exercising care, and for this reason the 
issue may not arise.’" If he is old enough to be negligent, it 
seems that knowledge that the trespass is “‘ wrong ” is not negli- 
gence in itself.‘°* The question of the child’s contributory neg- 
ligence was expressly excluded from consideration in Sioux City 
& Pac. R. R. Co. v. Stout. 


Vv 


On this view of the decision in Sioux City & Pac. R. R. Co. v. 
Stout, the decision in United Zinc & Chemical Co. v. Britt can 
be explained by saying that the evidence made out no case from 
which the jury could be permitted to find that the defendant had 
departed from the standard of due care under the circumstances 
in maintaining his land. It was not shown that children had ever 


been in the pool or had ever visited the land before. And it may 
be said that in view of the nature and location of the place, there 
was no necessity for the defendant’s anticipating the visit of 
children to the land. N. Y.N.H.& H.R. R. Co. v. Fruchter 
adds no further difficulty, for this was more easily a case where 





99 St. L. & S. F. R. R. Co. v. Underwood, 1og Fed. 363 (sth Circ., 1912) ; 
Clover Creamery Co. v. Diehl, 183 Ala. 429, 63 So. 196 (1913); Zarzana v. Neve 
Drug Co., 180 Cal. 32, 179 Pac. 203 (1919). But see Morgan v. Aroostook Val- 
ley R. R. Co., 115 Me. 171, 98 Atl. 628 (1916). 

But if the parent is plaintiff, his failure to use care in looking after the child 
may bar recovery. Cf. Gigoux v. Yamhill Co., 73 Ore. 212, 144 Pac. 437 (1914), 
commented on in 2 Ore. L. Rev. 128; Glasgow Corporation v. Taylor, [1922] 
1 A. C. 44, 66. 

100 See Neff v. Cameron, 213 Mo. 350, 111 S. W. 1139 (1908); Erie R. R. Co. 
v. Swiderski, 197 Fed. 521 (3rd Circ., 1912). Cf. Ezra R. Thayer, “ Public 
Wrong and Private Action,” 27 Harv. L. Rev. 317. 

101 Prunty v. Tyler Traction Co., 110 S. E. 570 (W. Va., 1922). Cf. J. G. 
Hamilton-Grierson, “Law of Negligence and its Application to Children,” 27 
Jurw. Rev. 328. 

102 Union Pac. Ry. Co. v. Dunden, 37 Kan. 1, 14 Pac. sor (1887). Cf. Hardy 
v. Central London Ry. Co., [1920] 3 K. B. 459. ; 
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there was no necessity to anticipate the child’s contact with the 
dangerous wire. 

Sioux City & Pac. R. R. Co. v. Stout, fortified by Union Pa- 
cific R. R. Co. v. McDonald, has not been overruled, therefore. 
It still stands to be “cautiously applied.” ‘The fact that it is 
followed in the majority of our state courts *** and in England 
gives it greater importance in American law, and it still remains 
a guide for judicial action in the federal courts in the application 
of the standard of due care to the maintenance of land. 


Manley O. Hudson. 


Harvarp Law ScHOOL. 





108 Any attempt to classify the recent decisions in the state courts must be 
introduced with the caveat of Judge Smith in 11 Harv. L. Rev. 3409, 434, at 446. 
The following list of cases is intended only as a guide to the present current of 
the decisions. 


i. Jurisdictions imposing liability in the turntable cases: 


Alabama — Alabama Great Southern Ry. Co. v. Crocker, 131 Ala. 584, 31 So. 
561 (1901) (but evidence insufficient); Clover Creamery Co, v. Diehl, 183 Ala. 
429, 63 So. 196 (1913); Thomson v. Alexander City Cotton Mills Co., 190 Ala. 
184, 67 So. 407 (1915). Limited to artificial constructions in Gandy v. Copeland, 
204 Ala. 366, 86 So. 3 (1920). But cf. Eades v. American Cast-Iron Pipe Co., 
94 So. 593 (1922). 

Arkansas — Nashville Lumber Co. v. Busbee, too Ark. 76, 139 S. W. 301 
(1911); Foster v. Lusk, 129 Ark. 1, 194 S. W. 855 (1917). Cf. Arkansas Valley 
Trust Co. v. McIlroy, 100 Ark. 596, 133 S. W. 816 (1911); St. L. I. M. & S. Ry. 
Co. v. Waggoner, 112 Ark. 593, 166 S. W. 948 (1014). 

California — Barrett v. So. Pac. R. R. Co., 91 Cal. 296, 27 Pac. 666 (1891) ; 
Cahill v. Stone & Co., 96 Pac. 84 (1908); but limited in Peters v. Bowman, 115 
Cal. 345, 47 Pac. 113, 598 (1896). Polk v. Laurel Hill Cemetery Ass’n, 174 Pac. 
414 (1918). Cf. Solomon v. Red River Lumber Co., 206 Pac. 498 (1922). 

Colorado — Kopplekom v. Colo. Cement Pipe Co., 16 Colo. App. 274, 64 
Pac. 1047 (1901); Denver City Tramway Co. v. Nicholas, 35 Colo. 462, 84 Pac. 
813 (1906). 

Georgia — Ferguson v. Columbus & Rome Ry., 75 Ga. 637 (1885). Cf. Sa- 
vannah, Florida & Western Ry. Co. v. Beavers, 113 Ga. 398, 39 S. E. 82 (1901) ; 
Etheridge v. Cent. of Ga. Ry. Co., 122 Ga. 853, 50 S. E. 1003 (1905) ; So. Cotton 
Oil Co. v. Pierce, 145 Ga. 130, 88 S. E. 672 (1916); Seaboard Air Line Ry. v. 
Young, 20 Ga. App. 291, 93 S. E. 29 (1917). 

Idaho — York v. Pac. & N. Ry. Co., 8 Idaho, 574, 69 Pac. 1042 (1902). 

Illinois — Pekin v. McMahon, 154 Ill. 141, 39 N.__E. 484 (1895); Stollery v. 
Cicero & P. St. Ry. Co., 243 Ill. 290, 90 N. E. 709 (1910). But see McDermott 
v. Burke, 256 Ill. 401, too N. E. 168 (1912); Follett v. Ill. Cent. R. R. Co., 288 
Ill. 506, 123 N. EB. 5092 (1010). 

Indiana — Chicago & Erie R. R. Co. v. Fox, 70 N. E. 81 (1904); Lewis v. 
C. C. C. & St. L. Ry. Co., 42 Ind. App. 337, 84 N. E. 23 (1908); Indianapolis v. 
Williams, 58 Ind. App. 447, 108 N. E. 387 (1915); Ft. Wayne & N. I. Traction 
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Co. v. Stark, 74 Ind. App. 669, 127 N. E. 460 (1920). Cf. Holstine v. Dir. Gen. 
of Railroads, 134 N. E. 303 (1922). 

Iowa — Edgington v. Burlington, etc., Ry. Co., 116 Ia. 410, 90 N. W. 95 
(1902) ; Taylor v. Minneapolis & St. L. R. R. Co., 180 Ia. 702, 163 N. W. 405 
(1917). Cf. Massingham v. Ill. Cent. R. R. Co., 189 Ia. 1288, 179 N. W. 832 
(1920) ; Blough v. Chicago G. W. R. R. Co., 189 Ia. 1256, 179 N. W. 840 (1920) ; 
Blakesley v. Standard Oil Co., 193 Ia. 315, 187 N. W. 28 (1922); Nelson v. Lake 
Mills Canning Co., 193 Ia. 1346, 188 N. W. 990 (1922). See Mr. Goodrich’s ex- 
cellent study in 7 Iowa L. BULL. 65. 

Kansas — Kansas Cent. Ry. Co. v. Fitzsimmons, 22 Kan. 686 (1879); Price 
v. Atchison Water Co., 50 Pac. 450 (1897) ; Roman v. Leavenworth, 90 Kan. 379, 
133 Pac. 551 (1913); 95 Kan. 513, 148 Pac. 746 (1915); Edwards v. Kansas 
City, 104 Kan. 684, 180 Pac. 271 (1919). Cf. Pennington v. Little Pirate Oil & 
Gas Co., 106 Kan. 569, 189 Pac. 137 (1920). 

Kentucky — Bronson’s Admr. v. Labrot, 81 Ky. 638 (1884) ; Brown v. C. & O. 
Ry. Co., 135 Ky. 798, 123 S. W. 298 (1909); Saad v. Brown, 144 Ky. 178, 137 
S. W. 834 (1911); Union Light, Heat & Power Co. v. Lunsford, 189 Ky. 784, 225 
S. W. 741 (1920). See Gnau v. Ackerman, 166 Ky. 258, 179 S. W. 217 (1915). 
But cf. Meyer v. Union Light, Heat & Power Co., 151 Ky. 332, 151 S. W. 940 
(1912) ; Coon v. Ky. & I. T. R. R. Co., 163 Ky. 223, 173 S. W. 325 (1915) ; Sage’s 
Admr. v. Creech Coal Co., 194 Ky. 415, 240 S. W. 42 (1922). 

Minnesota — Keffe v. Milwaukee & St. Paul, 21 Minn. 207 (1875); Berg v. 
B. B. Fuel Co., 122 Minn. 323, 142 N. W. 321 (1913). Cf. Kolsti v. M. & St. L. 
Ry. Co., 32 Minn. 133, 19 N. W. 655 (1884); Dahl v. Valley Dredging Co., 125 
Minn. 90, 145 N. W. 796 (1914) ; Kohler v. Jennison Co., 128 Minn. 133, 150 N. 
W. 235; Fitzpatrick v. Rose Donahue Realty Co., 186 N. W. 141 (1922). 

Missouri — Koons v. St. L. I. M. R. R. Co., 65 Mo. 592 (1877); Berry v. St. 
L. M. & S. E. R. R. Co., 214 Mo. 593, 114 S. W. 27 (1908). Cf. Kelley v. 
Benas, 217 Mo. 1, 116 S. W. 557 (1909); Buddy v. Union Terminal Ry. Co., 
276 Mo. 276, 207 S. W. 821 (1918); State v. Ellison, 220 S. W. 498 (1920); 
Rallo v. Heman Const. Co., 236 S. W. 632 (1921). 

Nebraska — A. & N. R. Co. v. Bailey, 11 Neb. 332, 9 N. W. 50 (1881); C. B. 
& Q. R. R. Co. v. Krayenbuhl, 65 Neb. 889, 91 N. W. 880 (1902). Cf. Zigman 
v. Beebe & Runyan Furniture Co., 97 Neb. 689, 151 N. W. 166 (1915). 

North Carolina — Kramer v. Southern R. R. Co., 127 N. C. 328, 37 S. E. 
468 (1900) ; Comer v. Winston-Salem, 178 N. C. 383, 100 S. E. 619 (1919). 

Oklahoma — City of Shawnee v. Cheek, 41 Okla. 227, 137 Pac. 724 (1913), 
limits liability to cases of wanton injury. Cf. City of Anadarko v. Swain, 42 
Okla. 741, 142 Pac. 1104 (1914). 

South Carolina — Hayes v. Southern Power Co., 95 S. C. 230, 78 S. E. 956 
(1913); Renno v. Seaboard Air Line Ry. Co., 112 S. E. 439 (1922). But see 
Sexton v. Noll Const. Co., 95 S. E. 129 (1918). 

South Dakota — Baxter v. Park, 44 S. D. 360, 184 N. W. 108 (1921). 

Tennessee — East Tenn. & W. N. C. R. R. Co. v. Cargille, 105 Tenn. 528, 59 
S. W. 141 (1900); Doyle v. Chattanooga, 128 Tenn. 433, 161 S. W. 997 (10913). 
Cf. Bates v. N. C. & St. L. Ry. Co., go Tenn. 211, 15 S. W. 1069 (1891) ; Cooper 
v. Overton, 102 Tenn. 211, 52 S. W. 183 (1899); L. & N. R. R. Co. v. Ray, 134 
S. W. 858 (1011). 

Texas—S. A. & A. P. Ry. Co. v. Morgan, 92 Tex. 98, 46 S. W. 28 (1898); 
Johnson v, Atlas Supply Co., 183 S. W. 31 (1916); Gulf, C. & S. F, Ry. Co. »: 
Chappell, zor S. W. 1037 (1918); 202 S. W. 366 (1918); Flippen-Prather 
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Realty Co. v. Mather, 207 S. W. 121 (1918) ; McCoy v. Texas Power & Light Co., 
239 S. W. 1105 (1922). Cf. Dobbins v. M. K. & T. Ry. of Texas, 91 Tex. 60, 41 
S. W. 62 (1897); North Tex. Const. Co. v. Bostick, 98 Tex. 239, 83 S. W. 12 
(1904); M. K. & T. Ry. Co. of Texas v. Moore, 172 S. W. 568 (1915); Charles 
v. El Paso Elec. Ry. Co., 234 S. W. 695 (1921). 

Utah — Brown v. Salt Lake City, 33 Ut. 222, 93 Pac. §70 (1908). Cf. Smalley 
v. Rio Grande Western Ry. Co., 34 Ut. 490, 98 Pac. 311 (1908); Charvoz v. Salt 
Lake City, 131 Pac. 901 (1913); Bogdon v. L. A. & S. L. R. R. Co., 205 Pac. 571 
(1922). , 

Washington — Bjork v, Tacoma, 76 Wash. 225, 135 Pac. 1005 (1913). (Cf. 
Haynes v. Seattle, 69 Wash. 419, 125 Pac. 147 (1912); Jorgenson v. Crane, 86 
Wash. 273, 150 Pac. 419 (1915); Barnhart v. C. M. & St. P. Ry. Co., 89 Wash. 
304, 154 Pac. 441 (1916); Heva v. Seattle School Dist., 110 Wash. 668, 188 Pac. 
776 (1920). 

Wisconsin — Herrem v. Konz, 165 Wis. 574, 162 N. W. 654 (1017). Cf. 
Emond v. Kimberley-Clark Co., 159 Wis. 83, 149 N. W. 760 (1914) ; Wendorf v. 
Dir. Gen. of Railroads, 173 Wis. 53, 180 N. W. 128 (1920); Kressine v. James- 
ville Traction Co., 175 Wis. 192, 184 N. W. 777 (1921); Routt v. Look, r91 N. W. 
557 (1923). 


2. Jurisdictions distinguishing the turntable cases: 


Arizona —Salladay v. Old Dominion C. M. & S. Co., 12 Ariz. 348, 100 Pac. 
441 (1909). 

Delaware — Kotowski v. Taylor, 114 Atl. 861 (1921). 

Louisiana — Fincher v. Chicago, R. I. & P. Ry. Co., 143 La. 164, 78 So. 443 
(1918) ; Tomlinson v. Vicksburg, S. & P. Ry. Co., 143 La. 641, 79 So. 174 (1918) ; 
Peters v. Pearce, 146 La. 902, 84 So. 198 (1920). See Westerfield v. Levis, 43 La. 
Ann. 63, 9 So. 52 (1891); Palermo v. Orleans Ice Mfg. Co., 58 So. 589 (1912) 
(public place) ; Hendricks v. K. C. So. Ry. Co., 142 La. 499, 77 So. 130 (1917). 

Maryland — Grube v. Mayor of Baltimore, 132 Md. 355, 103 Atl. 948 (1018) ; 
Mayor of Baltimore v. De Palma, 137 Md. 179, 112 Atl. 277 (1920). Cf. Pindell 
v. Rubenstein, 139 Md. 567, 115 Atl. 859 (1921). 

Montana — Driscoll v. Clark, 32 Mont. 172, 80 Pac. 1 (1905); States v. 
Northern Pac. Ry. Co., 37 Mont. 103, 94 Pac. 751 (1908); Martin v. Northern 
Pac. Ry. Co., 51 Mont. 31, 149 Pac. 89 (1915); Fusselman v. Yellowstone Valley 
Co., 53 Mont. 254, 163 Pac. 473 (10917). 

Mississippi —- McComb City v. Hayman, 124 Miss. 525, 87 So. 11 (1921). 

Oregon — Riggle v. Lens, 71 Ore. 125, 142 Pac. 346 (1914). 


3. Jurisdictions denying liability in the turntable cases: 


Connecticut — Wilmot v: McFadden, 79 Conn. 367, 65 Atl. 157 (1906) 
(semble). 

Maine — McMinn v. N. E. Tel. & Tel. Co., 113 Me. 519, 95 Atl. 210 (1915); 
Nelson v. Burnham & Morrill Co., 114 Me. 213, 95 Atl. 1029 (1915). Cf. Kidder 
v. Sadler, 117 Me. 194, 103 Atl. 159 (1918). But see Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 Atl. 460 (1919). 

Massachusetts — Daniels v. N. Y. & N. E. R. R. Co., 154 Mass. 349, 28 N. E. 
283 (1891). Cf. Prondecka v. Turners Falls Power & Elec. Co., 238 Mass. 230, 
130 N. E. 386 (1921); McIntyre v. Converse, 238 Mass. 592, 131 N. E. 108 
(1921). 
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Michigan — Ryan v. Towar, 128 Mich. 463, 87 N. W. 644 (1901); Reid v. 
Harmon, 161 Mich. 51, 125 N. W. 761 (1910). Cf. Jackson v. Mills-Fox Baking 
Co., 190 N. W. 740 (1922). 

New Jersey —Turess v. N. Y. S. & W. R. Co., 61 N. J. L. 314, 40 Atl. 614 
(1898) ; Delaware, L. & W. R. R. Co. v. Reich, 61 N. J. L. 635, 40 Atl. 682 
(1898) ; Friedman v. Snare & Triest Co., 71 N. J. L. 605, 61 Atl. gor (1905). 

New York — Walsh v. Fitchburg R. R. Co., 145 N. Y. 301, 39 N. E. 1068 
(1895) ; Jaffy v. N. Y. Cent. R. R., 192 N. Y. Supp. 852, 118 Misc. 147 (1922). 
Cf. Barr v. Green, 210 N. Y. 252, 104 N. E. 619 (1914); Robertson v. Rockland 
Light & Power Co., 187 App. Div. 720, 176 N. Y. Supp. 281 (1919) ; McCloskey 
v. Buckley, 223 N. Y. 187, 119 N. E. 395 (1918) ; Murnane v. Third Ave. R. R. 
Co., 172 N. Y. Supp. 188 (1918) ; Flaherty v. Metro Stations, 202 App. Div. 583, 
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Hydraulic Works Co. v. Orr, 83 Pa. St. 332 (1877); Carr v. So. Pa. Traction Co., 
253 Pa. St. 274, 98 Atl. 554 (1916). Cf. Balser v. Young, 72 Pa. Super. Ct. 502 
(1919). 
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Davis v. Joslin Mfg. Co., 29 R. I. ror, 69 Atl. 65 (1908). 
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Virginia — Walker’s Admr. v. Potomac, F. & P. R. R. Co., 105 Va. 226, 53 
S. E. 113 (1906). Cf. Eaton v. Moore, 111 Va. 400, 69 N. E. 326 (1910). 

West Virginia — Ritz v. Wheeling, 45 W. Va. 262, 31 S. E. 993 (1898) ; Conrad 
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Ho.pER IN DuE CoursE; CAsE ANALYZED. — X removes negotiable 
bonds from the safe of A, his principal, and sells them to B, a bona 
fide purchaser. Later he regains possession of them under circum- 
stances which give B an equity as against X, and surreptitiously 
returns them to A’s safe. The surreptitious return prevents A from 
discovering X’s theft until some time later. A recent case holds 
that B may recover the bonds from A." 

Since. the sale of the bonds to B gave B a title free from equities, 
X’s mere reacquisition of them would not give rise to any equity 
in favor of A. A has a personal claim against X for restitution, so 
that his equity would revive if X reacquired the securities free from 
other equities.? But this claim is entitled to no greater consideration 





1 Brown v. Southwestern Farm Mortgage Co., 210 Pac. 658 (Kan., 1922). 
See Recent Cases, infra p. 879. X regained the bonds as bailee for B. By 
the better view this gave X the legal title, while B retained only the equitable 
ownership coupled with a legal right to possession as against B. See Zechariah 
Chafee, Jr., “ Rights in Overdue Paper,” 31 Harv. L. Rev. 1104, 1112; “ Progress 
of the Law— Bills and Notes,” 33 Harv. L. Rev. 255, 263. Under this view it 
would make no difference whether X stole from B, fraudulently purchased from 
B, took as bailee for B, or took in trust for B. Throughout the body of this 
note these four possible situations will be assimilated under the general propo- 
sition that B has an equity in the bonds. For a discussion of the precise 
situation of the principal case under the theory that a thief or bailee gets only 
a legal power to pass title, see note 10, infra. 

2 Bovey v. Smith, 1 Vern. 60 (1682). See 2 Perry, Trusts, § 830; 2 PoME- 
roy, Eg. Jur., § 754; 1 Ames, Cases ON Britis anp NortEs, 692 n.; Scott, 
Cases on Trusts, 671 n. 
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than a purchaser’s claim to have a vendor, who has purported to 
pass title to property he does not own, make good his representation 
of title when he later acquires the property. If the vendor gets only 
a title subject to equities, title is thereby prevented from shooting 
into the purchaser by estoppel.* By obvious analogy, in the prin- 
cipal case the equity in favor of B should prevent an equity in favor 
of A from arising when X reacquires the bonds. The fact that A 
has a claim to restoration rather than a claim to have a false repre- 
sentation made good does not afford a valid basis for distinction. In 
neither case should equity redress an old wrong where to do so would 
involve committing a new wrong to another innocent party. 

Since A had no equity in the bonds whilé in X’s possession, it is 
hard to see how the mere return of them to the safe had any effect 
other than to transfer X’s bare legal title to A. It is urged that the 
equities are equal and that therefore A’s legal title should prevail.® 
By this it is meant that where each party makes an equally strong 
appeal to the Chancellor’s conscience, he leaves them to their remedies 
at law; and that when courts of law recognize equitable claims, they do 
so subject to the same limitations that would be applied in a court 
of Chancery.® It is submitted that A has no moral claim to make 
use of the fortuitous transfer to him of X’s legal title in order to 
have securities of which B is the beneficial owner applied in satis- 
faction of A’s claim against X. The fact that these very bonds were 
the ones stolen from A should not alter the situation; for, to draw 
a distinction between a return of the specific bonds stolen and a return 
of similar bonds, would be to deny full protection to B as a bona fide 
purchaser. Policy demands that the bona fide purchaser of nego- 
tiable instruments be given all the incidents of ownership, including 
such protection from fraud, breach of trust, theft or embezzlement 
as the law gives to other owners.’ In case the securities X obtained 
from B were not the identical ones stolen from A, the equal equities 
argument could be answered by saying that “ the equities are not in 
the same res.” ® While A’s moral claim to restitution would be as 





3 See WILLISTON, SALES, § 131. 

4 Eyre v. Burmester, 10 H. L. Cas. 90 (1862). See Scorr, op cit., 671, 674 n. 

5 See BRANNAN, NEGOTIABLE INSTRUMENTS Law, 221; James Barr Ames, “ The 
Doctrine of Price v. Neal,” 4 Harv. L. Rev. 297, 300. 

6 See Ames, supra, 4 Harv. L. Rev. 297, 299; “ Purchase for Value without 
Notice,” 1 Harv. L. Rev. 1, 3. : 

7 This principle is recognized in the rule that a purchaser with notice who 
is not a party to a fraud or breach of trust, may shelter himself behind a 
prior bona fide purchase, the purpose being to protect the bona fide purchaser 
from any impairment of his market. Chalmers v. Lanion, 1 Camp. 383 (1808). 
See 1 Ames, Cases on Brits anp Notes, 691 n. The exception in the case of 
persons parties to the original fraud or breach of trust involves a negligible 
interference with the bona fide purchaser’s market, and is justified by its pre- 
vention of circuity of action and by the necessity of closing what would other- 
wise be an open door to fraud. Devlin v. Brady, 36 N. Y. 531 (1867); Batters- 
bee v. Calkins, 128 Mich. 569, 87 N. W. 760 (1901). See 1 Ames, CASES ON 
Bits anp Notes, 328 330 n.; N. I. L., § 58. See also Zechariah Chafee, Jr., 
— Reacquisition of a Negotiable Instrument by a Prior Party,” 21 Cor. L. 

EV. 538, 540. : 

8. The same criticism has been made of Dean Ames’ attempt to explain, on 

the ground that the equities are equal, the rule of Price vy. Neal, 3 Burr. 1354 
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strong as B’s it could only attach to property to which X was bene- 
ficially entitled. Since, in the principal case, the policy of protecting 
B’s bona fide purchase precludes considering A’s original ownership 
of the bonds in question, the mere return of the bonds to A’s safe 
should not, on principal, cut off B’s equity.® 

A more difficult question is whether A’s subsequent change of 
position caused by the return of the securities to his possession will 
give him a new basis for asserting that his moral claim to the securi- 





(1762). It, is hard to see how the defrauded holder of a forged bill of exchange 
has either a moral claim to be repaid at the expense of the drawee or an 
equity in the particular mohey paid him by the drawee except in so far as 
there has been a change of position induced by the payment. See John H. 
Wigmore, “A Sumrfiary of Quasi-Contracts,” 25 Am. L. Rev. 695, 706; 
Keener, Quasi-Contracrs, 154 n.; Woopwarp, Quasi-Contracts, § 84; 2 
Dantets, NEGOTIABLE INSTRUMENTS, § 1359 et seg. For a criticism of Daniels’ 
views, see 17 Harv. L. Rev. 580, 583. See also 26 Harv. L. Rev. 634. 

The real basis for Price v. Neal is that the drawee’s failure to discover the 
forgery when the bill is presented to him prevents the holder of the bill from 
having immediate recourse against the forger. The short period that usually 
occurs between the time a bill is purchased and the time it is presented to 
the drawee makes it likely that immediate recourse against the forger would 
be of some value, while the value of a subsequent revival of the claim against 
the forger would be nebulous. Thus, in most cases, there has been a sub- 
stantial change of position by the holder as a result of the drawee’s payment 
or acceptance. Instead of requiring proof of actual change of position, a hard 
and fast rule which satisfies the requirement of mercantile certainty makes 
the time of payment or acceptance the time of fixing the rights of drawee and 
holder. Germania Bank v. Boutell, 60 Minn. 189, 193, 62 N. W. 327, 328 
(1895). The drawee’s greater opportunity to familiarize himself with the 
drawer’s signature makes it more expedient to place on him the risk of its 
being forged. Dedham Bank v. Everett Bank, 177 Mass. 392, 59 N. E. 62 
(1901). See Woopwarp, Quasi-Contracts, §87. Similarly he takes the risk 
of the drawer being the sort of person who will impose on him by means of 
a forged bill of lading or other fraud. Thiedman v. Goldsmith, 1 De G.,, 
F. & J. 4 (1859); First Nat. Bank v. Burkham, 32 Mich. 328 (1875). But 
risks against which the drawee is in no better position to protect himself than 
the holder are imposed upon the holder. United States v. National Exchange 
Bank, 214 U. S. 302 (1909) (forgery of indorsements); Imperial Bank of 
Canada v. Bank of Hamilton, [1903] A. C. 49 (alteration); Marine Bank v. 
City Bank, 59 N. Y. 67 (1874) (alteration). See 1 Ames, Cases on BILLs AND 
Notes, 587, 591 n. See also Ames, supra, 4 Harv. L. REv. 297, 306, 307. 

® It can not fairly be urged as a reason for cutting off B’s equity that A 
has given up his claim in trover against X. Since there has been no conscious 
abandonment of the claim by A, the only basis for holding that he has given 
it up is to hold that it is satisfied. If X had a title free of equities he might, 
by analogy to the case of a gift to an unwitting donee, have power to apply 
that title in satisfaction of A’s claim for conversion, subject to a dissent by 
A when he learns of the transaction. But the gift analogy depends on the 
transaction’s being beneficial to A; and it can not be beneficial unless we first 
assume that X has power to transfer a title free from B’s equity. The prin- 
cipal case properly rejected as “ artificial” the theory, advanced in an English 
case, that A was a purchaser for value as taking in discharge of an antecedent 
claim against X. London Banking Co. v. River Plate Bank, 21 Q. B. D. 535 
(1888). It is to be noted that in this English case the same result was reached 
as to securities which had originally belonged to A and other similar ones 
which he had never owned. Cf. Nash v. De Freville, [1900] 2 Q. B. 72. See 
also Thorndike v. Hunt, 3 De G. & J. 563 (1859); Taylor v. Blakelock, 32 
Ch. Div. 560 (1885). In the last two cases there was plainly a change of 
position as a result of the transfer of the legal title. But cf. Colonial Bank 
v. Hepworth, 36 Ch. D. 36 (1887). 
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ties is as strong as B’s and that therefore his legal title should 
prevail. The rule is that a bona fide purchaser of a legal title takes 
free from equities. But it is not altogether clear how far this results 
from a commercial interest in encouraging the transaction by which 
the transfer of title takes place, and how far it is due to the con- 
sideration that the change of position in reliance on the transfer 
makes the equities equal so that the legal title prevails. Certainly 
commercial considerations have weighed heavily with some courts in 
determining how great a change of position constitutes “ value.” 2° 
No such questions of policy are raised in the principal case. Since 
X is acting for the sole purpose of concealing his theft from A, the 
decision as to who may keep the bonds when the theft is discovered 
can have no tendency to promote or discourage this type of transac- 
tion. Hence, A can support his claim to be protected as a purchaser 
for value only by showing such a change of position on his part as 
will make his moral claim to keep the bonds as strong as B’s claim 
to get them back. The return of the bonds delayed the discovery of 
X’s theft and thus diminished A’s chance of realizing on his claim for 
conversion. In this respect his change of position was as great as 
though he had received the bonds as security for or in discharge of 
the claim. This, if coupled with a policy in promoting the free 
circulation of the bonds, would clearly constitute A a holder in due 
course. Whether in the absence of any consideration of policy, a 
change of position so conjectural in extent gives A a moral claim to 
keep the bonds as strong as that of B to get them back, is a question 
on which it is impossible to dogmatize. Probably most courts would 
feel that B’s certain claim was entitled to greater consideration than 
A’s conjectural one.’? 





10 Frequently the same court holds that one who takes a negotiable instru- 
ment as security for or in discharge of an antecedent debt is a purchaser for 
value, and that one who takes land or chattels under the same circumstances is 
not. Swift v. Tyson, 16 Pet. (U. S.) 1 (1842); Bank v. Bates, 120 U. S. 
556 (1887). See 1 Ames, Cases ON Butts anp Notes, 650 n.; WILLISTON, 
SALES, § 620; 2 Pomeroy, Eg. Jur., § 748 et seq. Some of the latter cases are 
placed on the ground that there was no change of position and it was possible 
to put the purchaser in statu quo. Sleeper v. Davis, 64 N. H. 59, 6 Atl. 201 
(1886) ; Western Grocery Co. v. Allerman, 81 Kan. 543, 546, 106 Pac. 460, 462, 
(1910). This reasoning is clearly erroneous. See WILLIsToN, supra. More- 
over, it would apply equally in the case of negotiable instruments and very 
few jurisdictions did apply such reasoning to the holder of a negotiable instru- 
ment. 1 Daniets, NecoriaBLeE INSTRUMENTS, § 184, 820 et seg. Modern uni- 
form commercial codes have adopted the conception of value which was 
generally applied in the common law of negotiable instruments. UnirormM SALEs 
Act, § 76; Untrorm Srock TransFerR Act, § 22; N. I. L., §$ 25-27. See Bran- 
NAN, NEGOTIABLE INSTRUMENTS Law, 98 et seg. See Zechariah Chafee, Jr., 
“Progress of the Law—Bills and Notes,” 33 Harv. L. Rev. 225, 271. See 
19 Cor. L. Rev. 218; 28 Yate L. J. 692. ‘ . 

11 In addition he suffered the detriment of keeping a defrauding agent in 
his employ. 

12 This conclusion is supported by the general tendency of the law not to 
take into account conjectural damages except in the case of intentional injuries. 
See 1 Sepcwick, Damaces, $170 et seq. More directly it is supported by 
the cases which hold that the discharge of an antecedent debt is not value _ 
in the case of land. Howells v. Hettrick, 160 N. Y. 308 (1899). See Scott, 
Cases on Trusts, 657, 659 n. See note 10, supra. In the situation of the 
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Whether X’s knowledge of B’s equity is to be imputed to A on 
principles of agency resolves itself, upon analysis, into the question 
already discussed as to whether A is a purchaser for value. Where 
an agent acting in his own interest transfers an instrument to his 
principal directly or through another agent acting for the principal, 
knowledge of equities acquired by the first agent outside the scope 
of his authority is not imputed to the principal.‘* But where the 
agent who makes the sale to the principal also acts for him in 
accepting the instrument, there is a strong tendency to say that the 
principal is charged with the agent’s knowledge.'* This fiction has 
been explained on the ground that, although the hostile interest of 
the agent would prevent him from acting as agent,’® the principal 
can keep the securities only by ratifying the act of the agent in 
buying them, and he cannot ratify after knowledge of the equity 
without taking subject to it.1* But, as already indicated, a change 
of position by the principal in reliance on possession of the securities 
would in itself be a basis for cutting off equities which otherwise 
would attach to his legal title; and, since this claim is not founded 
on contract, no ratification is-necessary..’ The cases which appar- 
ently are based on imputed notice show a tendency to distinguish a 
definite from a conjectural change of position, fixing notice of the 
equity upon the principal only where the change of position is con- 
jectural..* To say, in the principal case, that_A had constructive 





principal case a possible middle ground which appeals to the writer, but for 
which he knows no authority, would be to give A a lien on the bonds to the 
extent of any change of position he can prove with reasonable certainty. To 
compel B to pay this sum as a condition to the enforcement of his equity 
would only be to-apply the maxim, “ He who seeks equity must do equity.” 

13 Tnnerarity v. Merchants Nat. Bank, 139 Mass. 332, 1 N. E. 282 (1885); 
Woodworth & Co. v. Carroll; 104 Minn. 65, 112 N. W. 1054 (1907), aff'd, 115 
N. W. 946 (1908); Lloyds Bank v. Swiss Bankverein, 107 L. T. R. 309 (1912); 
Guarantee Investment Co. v. Athens, etc. Co., 110 S. E. 873 (Ga., 1922). 

14 See 4 FietcHer, Cyc. CorporaTIONs, § 2243, et seq.; 1 Morse, BANKS 
& Banxinc, $112 (b); 3 CrarK & MarsHatt, Private CorporaTIons, § 723¢; 
2 Pomeroy, Eq. Jur., §$ 675, 676; 2 Mecnem, AGENCY, § 1802 et seg. See 34 
Harv. L. Rev. 656. 

15 American Surety Co. v. Pauley, 170 U. S. 133 (1808); Western Securities 
Co. v. Silver King Mining Co., 57 Utah 88, 192 Pac. 664 (1920). 

16 United States v. State Bank, 96 U. S. 30 (1877); Atlantic Cotton Mills 
v. Indian Orchard Mills, 147 Mass. 268, 274 (1888); Morris v. Georgia Loan 
Co., 109 Ga. 12, 34 S. EB. 378 (1899). See Mecuem, supra, note 14. See 
Ralph J. Baker, “The Application of Money Wrongfully Procured by a 
Defaulting Agent or Trustee to Payment of the Debts of the Principal’s Busi- 
ness or the Trust Estate,” 59 U. or Pa. L. Rev. 225. 

17 Some courts say that they treat the principal as having constructive 
notice because otherwise he would be profiting by the fraud of his agent. 
But the change of position on the principal’s part tends to negative any 
profit as a result of the transaction and, where the change of position is 
commensurate with the value of the securities, any profiting from the agent’s 
fraud is entirely out of the question. 

18 In the following cases where there was a subsequent change of position 
equal to the value of the money or negotiable instrument transferred to the 
principal, the principal was held to take free of equities of which the agent 
had knowledge. Lanning v. Johnson, 75 N. J. L. 2509, 609 Atl. 490 (10908); 
Craft v. South Boston Ry., 150 Mass. 207, 22 N. E. 920 (1889). Cf. Newell 
v. Hadley, 206 Mass. 235, 244, 92 N. E. 507, 511 (1910); Levy & Cohn Mule 
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notice of B’s equity would only be stating in terms of fiction the 
conclusion that, where there is no commercial policy to promote, a 
conjectural change of position is not sufficient to constitute A a holder 
in due course.’® 





Writs oF PRoHIBITION.— The 13th century was a critical time 
in the development of English law. The legal system was yet in its 
infancy, unorganized and chaotic. Isolated courts with indefinite 
jurisdictions were scattered about, each grasping for jurisdiction of 
all possible causes to increase prestige and judicial fees. Ecclesiastical 
courts, striving for the supremacy of spiritual over temporal power, 
were encroaching upon jurisdictions beyond their proper scope. The 
Chancellor was also increasing his domain. To meet this situation 
resort was had to the King’s own writ, the writ of prohibition, an 
ancient common law remedy ” originally used by the King to acquire 
jurisdiction for his courts. The writ issued from the King’s Bench * 
to “preserve the right of the King’s Crown, and the ease and quiet 
of the subject,” * when an inferior court was threatening to exceed its 
judicial powers. Its aspect was obviously political rather than 
judicial, emphasis being placed at this time strongly upon the en- 
forcement of the King’s prerogative.® Benefit to the oppressed individ- 
ual was incidental. The writ won its tilt with the ecclesiastical courts,® 





Co. v. Kauffman, 114 Fed. 170 (5th Circ., 1902); Gunster v. Scranton, etc. 
Co., 181 Pa. St. 327, 37 Atl. 550 (1897); Bank of Overton v. Thompson, 118 
Fed. 798 (8th Circ., 1902); Bank v. Northup, 82 Kan. 638, 109 Pac. 672 
(1910). Cf. Indian Head National Bank v. Clark, 166 Mass. 27, 43 N. E. 
912 (1896). Contra, First National Bank v. Blake, 60 Fed. 78 (D. Ore., 1894). 
But where the change of position was more conjectural, although sufficient to 
enable the principal to keep if he had dealt with the agent himself or through 
another agent, the principal was held not to be a bona fide purchaser. United 
States v. State Bank, 96 U. S. 30 (1877); Atlantic Bank v. Merchants Bank, 
10 Gray (Mass.) 532 (1858); Metropolitan Trust Co. v. Federal Trust Co., 
232 Mass. 363, 122 N. E. 413 (1919); Citizens Trust Co. v. Coppage, 227 S. W. 
1057 (Mo. App., 1921); Holden v. N. Y. & Erie Bank, 72 N. Y. 286 (1878); 
First National Bank v. Dunbar, 118 Ill. 625, 9 N. E. 186 (1886). Contra, 
Brandon Bank v. Briggs, 70 Vt. 504, 41 Atl. 586 (1808). 

19 In accord with the principal case, see Voss v. Chamberlain, 132 Ia. 
569, 117 N. W. 269 (1908). In both this and the principal cases X recovered 
the bonds as bailee for B. These cases would be supportable on any theory 
of value if we adopt the view that legal title remained in B, subject to X’s 
power to pass good title to a bona fide purchaser. This power, being merely 
a result of a commercial interest in promoting the free circulation of the bonds, 
would seem to be limited to those situations where the commercial interest is 
involved. No matter how strong A’s moral claim to keep the bonds it would 
not prevail over B’s legal title. See note 1, supra. 

1 See 1 Pottock aNnpD Martianp, History or EnciisH Law, 2 ed., 111 
et seq. 

2 See 6 Bacon’s Asr., 7 ed., 564. 

3 Later, other courts could also direct the writ to courts of inferior juris- 
diction. See 3 Brack. CommM., 111. 

4 See Oldis v. Donmille, Show. Parl. Cas., 58, 63 (1760). 

5 See 2 Inst. 602; 1 PottocK AND MAITLAND, Op Cit., 129, 251. 

6 For a selection of cases in which the ecclesiastical courts were confined by 
prohibition, see 1 Reeves, History oF THE ENGLIsH Law, 141, 453. See Liovyp, 
ProwipiTIon, 24 et seg. The Archbishop of Canterbury was himself placed 
under an attachment in prohibition in 1340. Year Book, 2 Henry IV, Case 
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but its efforts to overcome equity were fruitless.’ With the re- 
organization of the judicial system, the writ lost much of its political 
character and became primarily a judicial instrument. The interests 
of the individual litigant lay more strongly behind its use, though 
the sole cause for its issuance continued to be, as it still is, an attempt 
by a lower court to usurp jurisdiction.® 

In the United States the writ of prohibition issues from a superior 
to an inferior court ® upon the application of a party or a stranger 1° 
to prevent ** usurpation of judicial powers.’? It retains its two func- 
tions: first, that of giving a supervisory power to the superior courts," 
and, second, that of securing prompt relief for the individual when 
the rigidity of the regular procedure is inadequate to protect him from 
the action of a court without jurisdiction..* The noticeable confusion 
in the American decisions is the result of laying too great stress upon 
one or the other of these functions. Some courts, unduly emphasiz- 





45. It was only natural that such action should be carried too far, and it was 
met by a statute providing for a “writ of consultation” which protected 
ecclesiastical courts if in their proper jurisdiction. 1 Srat. Rev., 2 ed. 42 
(1296). The next move of the law courts was the use of a writ of indicavit, 
a writ of prohibition which, by being brought at the beginning of the pro- 
ceedings, stopped them before a writ of consultation could issue. This writ 
was, in turn, confined by statute. 1 Strat. Rev., 2 ed., 62 (1306). It was also 
provided that the judge of the Holy Church might proceed with the cause 
after a writ of consultation issued, notwithstanding any. other later prohibition. 
1 Stat. Rev., 2 ed., 137 (1376). The writ of prohibition, nevertheless, was the 
instrument which enabled the royal courts to retain their jurisdiction over 
contracts as against the ecclesiastical courts, fighting with the weapons of 
ecclesiastical admonition, penance and excommunication. See HAzeLrIneE, 
Essays In Lecat History, 79, 80, 81. 

7 See 1 HotpswortH, History or EnciisH Law, 250. 

8 The modern English practice regarding the writ seems to be the same as 
that following the conflict with the ecclesiastical courts; it is used solely on 
the basis of jurisdiction without regard to the adequacy of other legal remedies 
to the individual. Mayor and Aldermen of the City of London v. Cox, L. R. 
2 H. L. 239 (1866). Injury to the suitor is immaterial. Worthington v. Jef- 
fries, L. R. 10 C. P. 379 (1875). ‘Acquiescence to. the jurisdiction by the 
parties was sufficient to prevent a stranger from obtaining the writ. Chambers 
v. Green, L. R. 20 Eq. 552 (1875). But consent to the jurisdiction of the 
inferior court by the applicant was not enough to prevent the writ issuing in 
a later case. Farquharson v. Morgan, 1 Q. B. 552 (1894). 

® It is directed to the offending court itself. People v. Circuit Court of 
Cook County, 169 Ill. 201, 48 N. E. 717 (1897). 

10 Jt issues at discretion when applied for by a stranger, both in England 
and in the United States. Forster v. Forster, 4 B. & S. 187 (1863). See In re 
Rice, 155 U. S. 396, 403 (1894). The better view seems to be that it issues as of 
right upon the application of a party. See 26 Harv. L. Rev. 378. 

11 It is not a corrective agency, but purely preventive. United States v. 
Hoffman, 4 Wall. (U. S.) 158 (1866). 

12 It does not lie to prohibit the exercise of ministerial or administrative 
powers. Ex parte Braudlacht, 2 Hill (N. Y.) 367 (1842). An exception to 
this practically universal rule was made recently in Delaware. Fouracre v. 
White, 7 Boyce (Del.) 25, 102 Atl. 186 (1917). Nor is it applicable to military 
tribunals. See 55 Ir. L. T. 221. 

18 Quimbo Appo v. People, 20 N. Y. 531 (1860); Hindman v. Toney, 97 
Ky. 413, 30 S. W. 1006 (1895). See Powhatan Coal & Coke Co. v. Ritz, 60 
W. Va. 305, 56 S. E. 257 (1906). 

14 Crittenden v. Town of Booneville, 92 Miss. 277, 45 So. 723 (1908). 
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ing the supervisory function, regard the presence *° or absence '® of 
jurisdiction in the lower court as conclusive, the inadequacy of reme- 
dies from the point of view of the individual litigant being immaterial. 
A recent case *” indicates the tendency of other courts to go to the 
opposite extreme by holding that the writ may ‘issue where an error 
in a lower court threatens a litigant with damage for which he has 
no adequate remedy, even though such error is not jurisdictional. 
Statutes may well provide a writ of this nature to protect a threat- 
ened litigant against irreparable injury from non-jurisdictional errors; 
but it is difficult to see how the writ of prohibition, without statutory 
changes, can properly be made to serve this purpose. In the absence 
of such statutes, the better view is that the writ lies only if the lower 
court has no jurisdiction and there is no other adequate remedy.?® 

The use of the writ, because of its ability to alleviate hardships 
caused by the rigidity of legal procedure, and because of its efficacy 
as a supervisory means, is wide-spread in the United States. Judi- 
ciously used, the writ can be the means of avoiding the interminable 
delays of appeal in matters of public interest.*° Orderly adminis- 
tration may be procured thereby without confusion and delay.” 
Parties sentenced to immediate imprisonment by a court with insuf- 
ficient powers are not left to a writ of error or an appeal, which 
would be too slow to save them.? The writ, in such cases, should 





15 Inhabitants of Hyde Park v. County Commissioners of Norfolk, 157 Mass. 
04, 31 N. E. 693 (1892); State ex rel. Kochtitzky v. Riley, 203 Mo. 175, 1or 
S. W. 567 (1907). Statutes often are construed to eliminate this restriction. 
Rush v. Denhart, 138 Ky. 238, 127 S. W. 785 (1910). 

16 State ex rel. Terminal R. Ass’n of St. Louis v. Tracy, 237 Mo. 109, 140 
S. W. 888 (1911); Powhatan Coal & Coke Co. v. Ritz, supra. 

17 Van Dyke v. Superior Court of Gila County, 211 Pac. 576 (Wis., 1922). 
For the facts of this case, see RECENT CAsEs, infra, p. 888. 

18 State v. Superior Court, 40 Wash. 555, 82 Pac. 877 (1905). See 2 
BatLey, JURISDICTION, §§ 463, 464. Contempt cases are frequent forerunners 
to an application for the writ. An early day is usually set for sentence, which 
makes it impossible for a review of the proceedings by the slow process of 
an appeal or writ of certiorari before sentence is imposed. A writ of habeas 
corpus, issuing only after the imprisonment has actually commenced, is also 
obviously inadequate to prevent the imprisonment. So many courts have over- 
thrown the jurisdictional test because of the exigencies of the situation and issue 
the writ even though the court below was well within its jurisdiction. Van 
Dyke v. Superior Court of Gila County, supra. But see, 2 Bamey, op. cit., 
88 459, 460. 

19 Alexander v. Crollott, 199 U. S. 580 (1905). 

20 The Supreme Court of Ohio refused a writ of prohibition to settle a 
serious jurisdictional controversy over rates, between the Public Service Com- 
mission and the Court of Common Pleas. State ex rel. Cleveland Telephone 
Co. v. Court of Common Pleas of Cuyahoga County, 98 Ohio ‘St. 164, 120 N. 
E. 335: (1918). It is possible to support the decision on technical grounds. 
See 28 Yate L. J. 482. But the opposite result would have been desirable. 
See 17 Micu. L. Rev. 165. The writ issues, however, in cases involving a 
public interest, if there is no jurisdiction in the inferior court. State ex rel. 
Funkhouser v. Spencer, 166 W. Mo. 271, 65 S. W. 981 (1901). And the mere fact 
that other remedies were “inconvenient” has been held sufficient. Oklahoma 
City v. Corporation Commission, 80 Okla. 194, 195 Pac. 498 (1921). 

21 Maclean v. Speed, 52 Mich. 257, 18 N. W. 396 (1884); Hindman v. 
Toney, 97 Ky. 413, 30 S. W. 1006 (1895). 

22 Evans v. Willis, 22 Okla. 310, 97 Pac. 1047 (1908); State ex rel. Att’y 
Gen’ v. Circuit Court, 97 His. 1, 72 N. W. 193 (1897). 
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issue unless the questions involved are of such doubtful nature that 
they must be thrashed out in the usual channels to secure thorough- 
ness and an accurate result.?* Statutes giving wider scope to the 
writ and vesting in the supreme court of the state a broad discre- 
tionary power ** seem desirable and are being adopted. 





TAKING OF PROPERTY FOR GOVERNMENT USE AS AN IMPLIED Con- 
TRACT UNDER THE TucKER ActT.— Despite the historical basis for 
the doctrine,’ the modern conception of sovereignty * forces one to 
the conclusion that in Anglo-American jurisprudence * a sovereign can- 
not be sued in its own courts without its consent. Consequently, any 
action against the state may be said to be founded upon privilege 
rather than legal right.° Such a privilege may be conferred by a 
specific ° or a general’ act of the sovereign, and is limited strictly to 
those cases in which the consent to sue has been given. The per- 


23 The Charkieh, L. R. 8 Q. B. 197 (1873). It is for this reason that it 
is often said that the writ only issues in special emergencies to prevent great 
impending injury. See State ex rel. Harkness v. Gleason, 187 Ind. 297, 300, 
119 N. E. 9, 10 (1918). 

24 In Kentucky a statute is interpreted as giving such power to issue writs 
as may be necessary to secure general control over the inferior courts. See 
1915 Ky. Srat., §110. See 1916 Ky. S. B. A. 191. Under this statute the writ 
issues to secure orderly procedure. Hindman v. Toney, supra. And to prevent 
conflicts between courts. McCann v. City of Louisville, 2 Ky. L. R. 558, 63 
S. W. 446 (1901). And to relieve the hardship of an exceptional situation for 
which there is no adequate remedy if the writ is not used. Ohio River Contract 
Co. v. Gordon, 170 Ky. 412, 186 S. W. 178 (1916). The West Virginia statute 
has been interpreted to widen the scope of the writ. See 28 W. Va. L. Q. 
68. Under some statutes, however, it is held that the writ lies only if there 
is no jurisdiction and. there is no other “plain, speedy and adequate remedy.” 
Jacobs v. Superior Court, 133 Cal. 364, 65 Pac. 826 (1901); State ex rel. 
Gates v. McGee, 15 S. D. 247, 88 N. W. 115 (10901); People ex rel. L’Abbé 
v. District Court of Lake County, 26 Col. 386, 58 Pac. 604 (1899). 

1 Prior to the fourteenth century, claims against the king were adjudged 
according to the ordinary principles of law, save for the fact that certain 
privileges attached to his person. See Ludwig Ehrlich, “ Proceedings against 
the Crown (1216-1377),” 6 Oxrorp Strupies mn Socrat & Lecat History, No. 
12, I, 12-38. 

2 See SALMOND, JURISPRUDENCE, 4 ed., § 79; Brown, AvuSTINIAN THEORY OF 
Law, 190. 

8 Under continental theories of administrative rights and duties, the citizen’s 
claims against the sovereign are given a fuller recognition. See Harold J. 
Laski, “‘ The Responsibility of the State in England,” 32 Harv. L. Rev. 447, 467. 

4 See 1 Dawson, THE Feperatist, No. LXXXI, 567; 1 Brack. Comm., 242. 

5 See The Bankers’ Case, 14 How. St. Tr. 1, 83, 84, 104 (1700). See 1 
Brack. ComM., -243. 

6 The older English procedure required the complainant to present his 
petition first to the king or his ministers and receive the royal consent before 
he could maintain his action in a court of law. See 3 Brack. Comm., 256. This 
consent was regularly given in a recognized class of cases so that now the 
petition is deemed to lie as a matter of right. Windsor & Annapolis Ry. Co. 
v. The Queen, 11 A. C. 607 (1886). The older method of procedure has been 
greatly simplified by statute. See 23 & 24 VicT., c. 34 (1860). 

7 See 1916 U. S. Comp. Srar., § 1136. 

8 Price v. United States and Osage Indians, 174 U. S. 373 (1899); Austin v. 
United States, 155 U. S. 417 (1894); Haycroft v. United States, 22 Wall. 
4. S.) 81 (1874). See De Groot v. United States, 5 Wall. (U. S.) 419, 433 

1866), 
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mission having been granted, the action then proceeds upon those 
principles of law governing suits between private individuals.® In 
general such consent has been given to causes of action contractual 
in nature '® and withheld where redress is sought for a tort.1‘ The 
United States by statute ’* has conferred jurisdiction upon its courts 
in a certain definite class of cases, among which the more important 
are claims based upon the Constitution and laws of the United States 
and those founded upon an express or implied contract. An important 





® The state can claim no extraordinary privileges. See Case of the Ship 
Columbus, 1 Collectanea Juridica 88, 92 (1789); Chisholm v. Georgia, 2 Dall. 
(U. S.) 419, 460 (1793); The Nuestra Sefiora de Regla, 108 U. S. 92, 103 
(1882). But see Sheffield v. Roberts, Hob. 334 (1616). 

10 In England the Petition of Right lies for the wrongful destruction of 
hereditaments or chattels by the state, or for the breach of a contractual obli- 
gation. ‘Thomas v. The Queen, L. R. 10 Q. B. 31 (1874). See 3 Brack. Comm., 
256. The antiquated monstrans de droit lay when the facts of the title of the 
crown were already on record, and where the facts upon which the petitioner 
relied were not inconsistent with these. The judgment, if against the crown, 
was that of ouster le main, which vested possession in the subject without 
execution. See Cuitry, PREROGATIVES OF THE CROWN, 352-356. 

11 Neither the United States nor England has ever recognized state liability 
for torts. Bigby v. United States, 188 U. S. 400 (1903); Langford v. United 
States, ror U. S. 341 (1879); Hill v. United States, 149 U. S. 593 (1883). See 
Tobin v. The Queen, 16 C. B. N. S. 310, 353-368 (1864); West Rand Central 
Gold Mining Co. v. The King, [1905] 2 K. B. 391, 399. The only remedy is 
that of petitioning the legislature. A public official, moreover, is not responsible 
for the misfeasances or non-feasances of a properly employed sub-agent, though 
these be committed in the discharge of his official duties. Lane v. Cotton, 1 
Ld. Raym. 646 (1701); Viscount Canterbury v. Att’y Gen’l, 1 Phill. 306 
(1842); Bainbridge v. Postmaster-General, [1906] 1 K. B. 178; Gibbons 
v. United States, 8 Wall. (U. S.) 269 (1868); Robertson v. Sichel, 127 
U. S. 507 (1888). The historical basis of this doctrine is an outgrowth 
of the feudal system, Tudor despotism and. Stuart divinity, centering 
in the conception of the king as being incapable of committing a wrong. 
With the transfer of sovereignty from the King to the King in Parliament, 
an individual immunity remained with the nominal head of the State, while 
general immunity was accorded to the sovereign state. See 3 Brack. Comm., 
255. The defense of the doctrine today must be sought upon sociological and 
not historical grounds. The position of the individual citizen as a participant 
in organized democratic government, wherein both act for the benefit of one 
another, may mean that he assumes the risk of the enterprise of government, 
and consequently cannot recover for injuries sustained in this joint enterprise 
from that organ of which he is both the purpose and the essence. Cf. Parks 
v. Northwestern University, 218 Ill. 381, 75 N. E. 991 (1905); Powers v. 
Massachusetts Hospital, ror Fed. 896 (D. Mass., 1899). See Judson A. Crane, 
“ Jurisdiction of the United States Court of Claims,” 34 Harv. L. Rev. 161, 
164. The abrogation of such a doctrine is strenuously urged upon principles 
of justice and expediency, as well as political economy. See 3 Marrranp, 
Cottecrep Papers, 263. See Harold J. Laski, “The Responsibility of the 
State in England,” 32 Harv. L. Rev. 447; John M. Maguire, “State Liability 
for Tort,” 30 Harv. L. Rev. 20; George M. Davie, “Suing the State,” 18 
Amer. L. Rev. 814. Modern progress in this direction is manifested both by 
legislative enactment and judicial decision. See 36 Harv. L. Rev. 623. 

12 The Tucker Act provides that “the Court of Claims shall have juris- 
diction [of] ... . all claims, except for pensions, founded upon the Constitu- 
tion of the United States or on any law of Congress, upon any regulation of an 
Executive Department, upon any contract, express or implied, with the Govern- 
ment of the United States, for damages, liquidated or unliquidated, in cases 
not sounding in tort...” See Jup. Cope, §245; 1916 U. S. Comp. Srar., 
$1136. For earlier statutes, see United States v. Jones, 131 U. S. 1 (1889). 
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class of claims arises from the taking of property by the government 
for public use. Where an act authorizes the taking of private 
property and contains a provision for compensation, a claim founded 
thereon is one upon the Constitution and laws of the United States.'* 
The absence of such a provision, however, does not defeat the owner’s 
right to compensation. From the act of taking and the constitutional 
obligation ** underlying it a promise to pay the reasonable value of 
the property is implied.*® 

A recent case '® raises the problem as to what elements are neces- 
sary for such an implied contract to arise from the fact of the taking. 
These elements are three. (I) There must be the physical act which 
amounts to a taking —an act causing a substantial *’ interference 
with the use and enjoyment of the property,’* or with those rights 
which make possession valuable,’ and not merely an act causing 
consequential damage *° or amounting to an occasional trespass.”* 

(II) The physical act, however, will not amount to a “ taking” 
within the meaning of the constitutional provision unless there is 
also an intent to take. This intent is what gives rise to an implied 
promise of compensation. An actual intent to pay a reasonable value 
for the use or ownership of the property taken need not be found;”? 
the obligation to provide compensation exists as a matter of law and 
cannot be denied if the fact of an intent to take property for such 
public use be present.2* Where such an intent to appropriate property 
for public use is expressed or is capable of being inferred from the 
circumstances surrounding the taking,”* there is the essence of a con- 





13 Tt cannot, it seems, be deemed to create an express contract. Cf. Beers 
v. Arkansas, 20 How. (U. S.) 527 (1857); Smith v. Reeves, 178 U. S. 436 (1900). 
See Hans v. Louisiana, 134 U. S. 1, 17 (1890). . 

14 U. S. Const., AMEND. V. 

15 United States v. Buffalo Pitts Co., 234 U. S. 228 (1914); United States 
v. Lynah, 188 U. S. 445 (1902); United States v. Great Falls Mfg. Co., 112 
U. S. 645 (1885) ;. Morris v. United States, 30 Ct. Cl. 162 (1895). See Henry 
Hull, “Some Legal Aspects of Federal Control of Railways,” 31 Harv. L. Rev. 
860, 871. 

16 Portsmouth Harbor Land & Hotel Co. v. United States, 43 Sup. Ct. 
Rep. 135 (1922). For the facts of this case, see RECENT CasEs, infra, p. 883. 
17 Montana Co. v. St. Louis Mining & Milling Co., 152 U. S. 160 (1894). 

18 See 1 Lewis, EMINENT Domatn, 3 ed., § 66. 

19 Cf, Hickox v. State, 1 Ct. Cl. (Ill.) 81, (1890); Evans v. Finn, 4 N. S. 
Wales St., 297 (1904); Western Union Tel. Co. v. Moyle, 51 Kan. 185, 32 
Pac. 895 (1893); Butler v. Frontier Tel. Co., 186 N. Y. 486, 79 N. E. 716 
(1906). The court in the principal case admitted that the acts, if actually 
as alleged, constituted a taking. See Portsmouth Harbor Land & Hotel Co. 
v. United States, 43 Sup. Ct. Rep. 135, 137 (1922). See Peabody v. United States, 
231 U. S. 530, 538 (1913); Portsmouth Harbor Land & Hotel Co. v. United 
States, 250 U. S. 1 (1919). 

20 Gibson v. United States, 166 U. S. 269 (1897); New Orleans Gas Light 
Co. v. Drainage Commission, 197 U. S. 453 (1904). Cf. United States v. 
Alexander, 148 U. S. 186 (1893). See 14 Harv. L. Rev. 451; 30 Harv. L. 
Rev. 764. 

21 Peabody v. United States, 231 U. S. 530 (10913). 

22 Att’y Gen’l v. De Keyser’s Royal Hotel, [1920] A. C. 508. See In re 
De Keyser’s Royal Hotel, [1919] 2 Ch. 197, 227. 

23 “There is no prerogative right to elect not to pay.” Lord Sumner in 
Att’y Gen’l v. De Keyser’s Royal Hotel, supra, 562. 

24 An implied contract is an express contract proved by circumstantial 
evidence. See McCoun v. New York Central Ry. Co., so N. Y. 176, 180 
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tractual obligation.2> Since this intent would be absent where: there 
was no recognition of the owner’s right to the property, a taking under 
an assumed claim of proprietary ** or constitutional ** right cannot 
give rise to any claim for compensation on the part of the owner.”* 
Similarly, denials of the existence of such an intent, where otherwise 
it could be inferred from the act of taking, will negative its presence 
and the concomitant obligation of compensation.*® Consequently 
principles applicable to express contracts should guide the court in 
their interpretation of implied contracts,*° for they differ only in that 





(1872); Hertzog v. Hertzog, 29 Pa. 465, 468 (1857). The principles construing 
any act as constituting an implied promise should be equally applicable to 
interpret a taking as constituting such a promise. Cf. Carpenter v. United 
States, 17 Wall. (U. S.) 489 (1873). 

25 The distinction between contracts implied in fact and contracts implied 
in law has not always been recognized. See 2 Brack. Comm., 443. In New 
York a statute referring to express or implied contracts was held to include 
a quasi-contractual obligation. Gutta Percha & Rubber Mfg. Co. v. The 
Mayor, 108 N. Y. 276, 15 N. E. 402 (1888); Nazio v. McCalmont Oil Co., 36 
Hun (N. Y.) 296 (1885). Contra, Remington Paper Co. v. O’Dougherty, 32 
Hun (N. Y.) 255 (1884), aff'd in 96 N. Y. 666 (1884). Cf. People ex rel. 
Dusenbury v. Spier, 77 N. Y. 144 (1879); O’Brien v. Young, 95 N. Y. 428 
(1884); Louisiana v. Mayor of New Orleans, 109 U. S. 285 (1883). A con- ~ 
tract implied in fact is essentially the same as an express contract, differing 
only in the character of the evidence by which it is proved. United States v. 
Bostwick, 94 U. S. 53 (1876). A contract implied in law is truly no contract, 
since the obligation is imposed irrespective of and in defiance of the obligor’s 
intentions. See 1 Wutxiston, Contracts, §3. The obvious import of the 
Tucker Act, as gathered from the use of the words “express” and “ implied ” 
in juxtaposition, as well as the general inferences to be drawn from its entire 
language, is to give the courts jurisdiction in that class of cases that are con- 
sensual in nature. No element of expressed or implied mutual assent is to be 
found in a quasi-contractual obligation, and no recovery can be had upon it 
against the United States. To waive a tort and bring suit upon the quasi- 
contractual obligation imposed by law is impossible. Ball Engineering Co. v. 
White & Co., 250 U. S. 46 (1919). Cf. Lamina v. Dorrell, 2 Ld. Raym. 1216 
(1705). See McArthur v. United States, 29 Ct. Cl. ror, 104 (1894). This 
theory has been held inapplicable to an infringement of patent rights. Cramp 
& Sons v. Curtis Turbine Co., 246 U. S. 28 (1917); Schillinger v. United States, 
155 U. S. 163 (1894), commented on in 8 Harv. L. Rev. 420. Cf. United 
States v. Palmer, 128 U. S. 262 (1888); United States v. Anciens Etablisse- 
ments, 224 U. S. 309 (1912). Similarly, for unjust enrichment no remedy can 
be had against the state. Day v. United States, 245 U. S. 159 (1917). Re- 
covery against the government for an excess of taxes paid is upon a different 
basis. Cf. Nichols v. United States, 7 Wall. (U. S.) 122 (1868). See Story, J., 
dissenting, in Cary v. Curtis, 3 How. (U. S.) 236, 255 (1845). But see Camp- 
bell v. United States, 107 U. S. 407 (1882). 

26 Hill v. United States, 149 U. S. 593 (1893); Langford v. United States, 
tor U. S. 341 (1879). The remedy in such a case is the action of ejectment. 
Meigs v. McClung’s Lessee, 9 Cranch (U. S.) 11 (1815); United States v. Lee, 
106 U. S. 196 (1882). 

27 Tempel v.. United States, 248 U. S. 121 (1918) (claim made under the 
right to improve navigation); Hijo v. United States, 194 U. S. 315 (1904) 
(exercise of a war power). Cf. United States v. Kimball, 13° Wall. (U. S.) 
636 (1871). 

28 See cases cited in notes 26 and 27, supra. 

29 E. W. Bliss Co. v. United States, 253 U. S. 187 (1920). See Knapp v. 
United States, 46 Ct. Cl. 601, 643 (1911). Cf. Att’y Gen’l v. De Keyser’s Royal 
Hotel, [1920] A. C. 508. 

80 See Smoot’s Case, 15 Wall. (U. S.) 36, 45 (1872). 
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this contractual intent, a matter of fact in both cases, is discoverable 
from a different class of evidence.** 

(III) Furthermore, the taking must be authorized.** An agent can 
bind his government in express contracts only to the extent of his au- 
thority, and one dealing with him is responsible for a knowledge of its 
limits.** In implied contracts arising from a taking, the same principles 





81 The owner’s consent to the taking is unnecessary. Hersch v. United 
States, 15 Ct. Cl. 385 (1879). See United States v. Lynah, 188 U. S. 445, 476 
(1902). This does not negative the existence of that mutuality necessary to 
make the transaction a contractual one; for, though there is the absence of 
consent, there is an acquiescence by the owner to the taking in realization of 
the obligation incurred by the state to provide reasonable compensation. The 
proof that this contractual element underlies the transaction is to be found in 
the fact that an acquiescence by the owner in the taking, accompanied by an 
understanding that no compensation is to be provided but that his actions 
amount to a surrender of his rights, will thereafter debar him from claiming 
compensation on the theory of an implied contract to provide the same. 
Harley v. United States, 198 U. S. 229 (10905). 

82 The presence of a general or specific authority must be proved. Upon 
the fundamental principles of substantive law applicable to the principal case 
there is a substantial unanimity of opinion. The dissent is based upon a dif- 
ferent viewpoint of the procedural questions raised by the case, namely, whether 
sufficient facts to establish a taking under an implied contract were properly 
pleaded and whether the pleadings, by disclosing too much, stated the com- 
plainant out of court. In the Court of Claims a plain, concise statement of the 
facts authorizing a recovery is required. See Rule 16, Court of Claims, 3 
Foster, FepeRAL Practice, 5 ed., §673. Cf. Morgan &-~-Rhinehart’s Case, 14 
Ct. Cl. 442 (1878). Also the circumstances upon which the claimant relies 
to prove an implied contract must be stated. See Rule 18, Court of Claims, 
3 Foster, op. cit., §673. But the evidence by which the facts are to be proven 
need not be pleaded. Noble v. United States, Dev. (Ct. Cl.) 135. Upon a 
demurrer to the petition the pleadings should be given a liberal construction. 
See United States v. Behan, 110 U. S. 338, 347 (1884); Little v. United States, 
19 Ct. Cl. 323, 330 (1884). See Curry, PREROGATIVES OF THE CROWN, 348. 
Upon appeal findings made by the Court of Claims are treated as the findings 
of a jury. Talbert v. United States, 155 U. S. 45 (1804). See Collier v. United 
States, 173 U. S. 709, 80 (1899). The record itself is treated as a special 
verdict. See United States v. Smith, 94 U. S. 214, 218 (1876). See Appeals 
from the Court of Claims, Rule 1, May, Unitep Srates SupreME Court 
Practice, 776, The question before the appellate court is not what inferences 
may be drawn from the facts that may be proved, but whether the allegations 
if proved would warrant a different finding than that reached by the lower 
court. The majority opinion in the principal case discloses a liberal tendency as 
to the interpretations to be given general conclusions set forth in the petition. 
The dissent insists that each specific fact necessary to reach such conclusions 
be alleged, and further, that the facts here alleged tended to disclose the absence 
of an intent to take and a lack of authority on the part of the government 
to take the land in dispute. To take judicial notice of the absence of authority 
in the government to appropriate a specified tract of land would seem to go 
beyond the proper limits for the exercise of such discretion. Cf. Smith v. City 
of Shakopee, 97 Fed. 974 (8th Circ., 1899); The Clara & The Reliance, 55 
Fed. 1021 (2nd Circ., 1893); Comm. v. Crane, 158 Mass. 218, 33 N. E. 388 
(1893). The majority wisely desires an issue to be made upon both questions, 
where the facts may warrant a finding that the land has been taken by the 
United States. Cf. Hickox v. State, 1 Ct. Cl. (Ill.) 81 (1890). The case shows 
an increasingly liberal tendency on the part of the court to protect private 
property from governmental activities of a military nature. Cf. Att’y Gen’l 
v. De Keyser Royal Hotel, [1920] A. C. 508; In re a Petition of Right, [1915] 
3 K. B. 649. 

88 Cartas v. United States, 250 U. S. 545 (10919). No doctrine of estoppel 
or apparent authority is applied. Filor v. United States, 9 Wall. (U. S.) 45 
(1869). 
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should control as to the existence of authority.** It must be found 
either in the specific acts of Congress or in the regulations and orders 
of the executive department made in pursuance thereof.*® Where a 
general authority is given to accomplish a certain project, it will 
embrace measures reasonably necessary to attain this end.*® The 
necessity of proving authority at every step is well illustrated by the 
dissent in the principal case;*’ for, even though a general authority 
be shown to reside in the executive department for a definite purpose, 
a subordinate acting for the effectuation of this aim, in order to 
validate his action, must show a specific authority for each of his 
acts.*® Where the authority proceeds from an appropriation, action 
in excess of this appropriation is invalid;*® but where the authority to 
accomplish a definite purpose is unrestricted and the appropriation 
for this purpose is inadequate, action beyond the appropriation, being 
authorized, will imply a valid promise for reasonable compensation.* 





CoUNTERCLAIMS AGAINST A SOVEREIGN. — The immunity of a 
sovereign,’ either foreign or domestic, from suit im invitum does not 
prevent the prosecution of a counterclaim* which is substantially a 
defence to the action brought by the sovereign and not merely a 
procedural short-cut to avoid multiplicity of suits.* The counter- 





84 The doctrine of an implied contract does not arise out of the acts of 
an agent who has no authority to make an express contract. See Pitcher v. 
United States, 1 Ct. Cl. 7, 11 (1863). 

35 See Brandeis, J., dissenting, in Portsmouth Harbor Land & Hotel Co. 
v. United States, 43 Sup. Ct. Rep. 135, 140 (1922). 

36 See Great Falls Mfg. Co. v. Att’y Gen’l, 124 U. S. 581, 597 (1888); 
South Carolina v. Georgia, 93 U. S. 4, 13 (1871). 

. 87 See note 35, supra. 

38 United States v. North American Transportation & Trading Co., 253 
U. S. 330 (1920). 

89 Sutton v. United States, 256 U. S. 575 (1921); Hooe v. United States, 
218 U. S. 322 (1910) ; United States v. McDougall’s Adm’r, 121 U. S. 89 (1887). 

40 Shipman v. United States, 18 Ct. Cl. 138 (1883). 

1 De Haber v. Queen of Portugal, 17 Q.B. 196 (1851); Mighell v. Sultan 
of Johore, [1894] 1 Q.B. 149; Beers v. Arkansas, 20 How. (U. S.) 527 (1857); 
United States v. Lee, 106 U. S. 196 (1882); Cf. Lee v. Kaufman, Fed. Cas. 
8,191 (E. D. Va.,.1879). Where the sovereign institutes a proceeding in rem he 
is held to open to consideration all claims against the property. He can take 
the property only subject to those claims. United States v. Prioleau, 2 H. & 
M. 559 (1865); The Siren, 7 Wall. (U.S.) 152 (1868); Clark v. Barnard, 108 
U. S. 436 (1882). See Case v. Terrell, 11 Wall. (U. S.) 1099, 201 (1870). 

2 Due chiefly to divergent statutory definitions, recoupment, set-off and 
counterclaim have no uniform significance. To avoid confusion “‘ counter- 
claim ” will be used in this Nore as a generic term including all three. 

8 Commonwealth v. Todd, 9 Bush (Ky.) 708 (1873); State v. Arkansas 
Brick Co., 98 Ark. 125, 135 S. W. 843 (1911). See Duke of Brunswick v. 
King of Hanover, 6 Beav. 1, 38'(1844); French Republic v. Inland Navigation 
Co., 263 Fed. 410, 413 (E. D. Mo., 1920); Von Hellfeld v. Russian Govern- 
ment, 5 Am. J. Inr. L. 490, 496 (Prussian Court for the Determination of 
Jurisdictional Conflicts, 1910). Cf. Imperial Japanese Government v. P. & O. 
Co., [1895] A. C. 644. The right of counterclaim is thus restricted to com- 
mon-law recoupment. Loose language in state decisions and the difference in 
meaning, in the various jurisdictions, of set-off and counterclaim have led to 
frequent statements in the digests that by the weight of authority no counter- 
claim can be used against the state even defensively. It is submitted that the 
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claim, however, must be restricted to a defensive function. First, it 
must arise out of the same transaction as the original suit;* under 
statutes permitting any contract counterclaim in a contract action ® 
the defendant can not bring a substantially new action against the 
sovereign. Secondly, the counterclaim must not seek an affirmative 
judgment.® If either of these rules is violated it has been the prac- 
tice to grant a motion to strike out the objectionable part of the 
counterclaim.’ 

Conceding the soundness of the policy underlying sovereign im- 
munity, the first of the above limitations is, on the whole, justifiable. 
Probably the sovereign should not be compelled to litigate issues which 
he has not chosen, even in the court of his choice. But no sound 
basis exists for the second rule. Where the sovereign has selected 
both the issues for trial and the forum, all reason for not completely 





cases cited in support of this proposition are not in point. They are either 
cases where an affirmative judgment is prayed, or where the counterclaim 
arises out of a different transaction from that of the original suit. Cf. Borden 
v. Houston, 2 Tex. 594 (1847); State v. Northern Central Ry., 18 Md. 193 
(1861) ; People v. Miles, 56 Cal. 401 (1880); Moore v.. Tate, 87 Tenn. 725, 11 
S. W. 935 (1889). Some cases suggest that any counterclaim must first be 
presented to the state auditors. See Alpin v. Board of Supervisors, 73 Mich. 
182, 41 N. W. 223 (1889). But see State v. Arkansas Brick Co., supra, 130. 
Such presentation may be required by statute. See Act of March 3, 1797, c. 
20, §4, 1 Stat. aT L. 515, U. S. Comp. Srar., § 1588. 

Counterclaims in suits by the government to recover taxes are affected 
by the peculiar nature of the tax obligation. See Coortey, TaxaTion, 2 ed., 17. 
By the weight of authority taxes paid under mistake may not be set off against 
a subsequent levy. Anderson v. Mayfield, 93 Ky. 230, 19 S. W. 508 (1892); 
People v. Chicago, etc. R, R., 247 Ill. 373, 93 N. E. 424 (1910). Nor may a 
landowner whose property has been injured by the municipality in the course 
of building a street set off the damage against an improvement assessment. 
Himmelman v. Spanagel, 39 Cal. 389 (1870). But the opposite result has been 
reached in Kentucky. Louisville R. R. v. Comm., 30 S. W. 624 (Ky., 1895); 
Board of Councilmen v. Brislau, 126 Ky. 477, 104 S. W. 311 (1907). 

4 South African Republic v. Compagnie Franco-Belge, [1898] 1 Ch. 190; 
Raymond v. State, 54 Miss. 562 (1877); People v. Dennison, 84 N. Y. 272 
(1881). See Dicey, Conrrict oF Laws, 3 ed., 221. See 11 Harv. L. Rev. 557. 
Cf. Rowan v. Sharp, 29 Conn. 282 (1860); Strousberg v. Republic of Costa 
Rica, 29 W. R. 125 (1880). But under the federal statute as to set-offs, the 
set-off need not arise out of the same transaction and may be either legal or 
equitable. United States v. Wilkins, 6 Wheat. (U. S.) 135 (1821). 

5 See N. Y. Cope or Civm Procepure, § 501 (2); N. C. Cope or Civ 
PROCEDURE, § 244 (2). 

6 United States v. Eckford, 6 Wall. (U. S.) 484 (1867); United States v. 
Nippissing Mines, 206 Fed. 431 (2nd Circ., 1913); Commonwealth v. Todd, 9 
Bush (Ky.) 708 (1873). Cf. Battle v. Thompson, 65 N. C. 406 (1871). The 
court in The Gloria, infra, expresses an opinion that United States v. Eckford, 
supra, has been overruled by two cases, The Nuestra Sefiora de Regla, 108 
U. S. 92 (1882), and The Paquete Habana, 189 U. S. 453 (1903). It seems 
that the cases will not bear that interpretation. Both are cases in which the 
United States waived its immunity and assented to the rendition of an affirma- 
tive judgment against it. The Nuestra Sefiora de Regla, supra, 102; The 
Paquete Habana, supra, 465. And both are prize cases, in which, due to the 
peculiar function of prize courts, damages are habitually awarded against the 
government without its express consent. The Zamora, [1916] 2 A. C. 77. See 
The Paquete Habana, supra, 461, arguendo. See also 2 Hype, INTERNATIONAL 
Law, 802, 803. 

7 French Republic v. Inland Navigation Co., 263 Fed. 410 (E. D. Mo.,, 
1920). See Schaumberg v. United States, 103 U. S. 667 (1880). 
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adjudicating those issues has disappeared. A final judgment has the 
advantage of fixing the legal rights of the parties; and it leaves undis- 
turbed the substantial interests of the sovereign, since his immunity 
still protects him from execution. In a recent decision® indicating 
revolt against this rule a motion to strike out the counterclaim asking 
affirmative relief against the sovereign was denied with the statement 
that the issue should be fully treated short of a formal judgment. 
This solution reaches a desirable result with the least ostensible de- 
parture from prior decisions. 

The sovereign can, of course, waive his immunity from an affirma- 
tive judgment.? This is of value to the counterclaimant in that it 
secures a judicial audit of his claim, which may then be pressed more 
successfully before the legislature. But relief, immediate and certain, 





8 Kingdom of Norway v. Federal Sugar Refining Co., S. D. N. Y., Jan. 15, 
1923. For the facts of this case, see Recent Cases, infra, p. 885. This 
solution had been suggested in the Supreme Court. See United States v. Eckford, 
6 Wall. (U. S.) 484, 491 (1867). 

® State v. Henley, 98 Tenn. 665, 41 S. W. 352 (1897). The sovereign may 
put such conditions on his waiver of immunity as he desires. Riddock v. 
State, 68 Wash. 329, 123 Pac. 450 (1912). See Act of March 3, 1707, supra, 
note 3. And it is not a violation of the Federal Constitution for a state to 
repeal a general statute allowing suit against itself, even though suits already 
begun are stopped by the repeal. Beers v. Arkansas, 20 How. (U. S.) 527 
(1857). 

Waiver of immunity is usually by agent, and the ‘sufficiency of the agent’s 
authority is frequently before the court. The immunity of the United States 
can not be waived in either state or federal courts by any executive officer, 
even though he is the agent designated to conduct the litigation. His attempt 
to exceed his authority in this respect will not bind the United States. Case 
v. Terrell, 11 Wall. (U. S.) 199, 202 (1870); Carr v. United States, 98 U. S. 
433 (1878); Stanley v. Schwalby, 162 U. S. 255, 270 (1895). The immunity of 
the United States can be waived only by Act of Congress. See United States 
v. Lee, 106 U. S. 196, 205 (1882); The Davis, 10 Wall. (U. S.) 15, 19 (1869); 
Carr v. United States, supra, 437. But in prize cases, since the litigation is of 
a quasi-diplomatic nature, the executive department may waive the immunity 
of the United States and may allow a judgment to be rendered against it. 
The Nuestra Sefiora de Regla, 108 U. S. 92, 102, 103 (1882); The Paquete 
Habana, 189 U. S. 453 (1903). The question of the authority of the United 
States attorneys to waive immunity does not appear to have been considered 
in The Thekla, note 18, infra. But it is submitted that where a governmental 
agent has been entrusted with the prosecution of litigation, his implied authority 
should permit him to submit the government to the jurisdiction to the extent 
necessary for the progress of the suit. Similarly, the immunity of a state of 
the United States can be waived in a state or Federal court only by legis- 
lative authority. Gunter v. Atlantic Coast Line R. R., 200 U. S. 273 (1906). 

In English courts the immunity of the Crown may be waived by the grant- 
ing of a petition of right. See 23 & 24 Vict. c. 34. In admirglty cases involv- 
ing collisions between a ship belonging to the Crown and a private ship, the 
Lords of Admiralty have authority to waive the Crown’s immunity upon the 
application of the registrar of the court in which the libel is brought. See 
The Athol, 1 W. Rob. 374, 382 (1842); The Davis, 1o Wall. (U. S.) 15, 20 
(1869). See Coorz, ApMrRALTY PRACTICE, 2 ed., 31. 

Cases in which a sovereign has waived his immunity in a foreign court are 
ew, and no case has been found in which the authority of the agent who 
brought the suit to waive immunity has been questioned. It appears, how- 
ever, that a diplomatic agent has no authority to waive his own immunity, 
the privilege being appurtenant to his office, not to his person. See Barbuit’s 
Case, Cas. t. Talb. 281, 282 (1737). But see Taylor v. Best, 14 C. B. 487 
(1854). See also 27 Harv. L. Rev. 489. 
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is denied, since no court has as yet held that the waiver of immunity 
from suit includes a waiver of immunity from execution. To meet 
this situation the admiralty courts have adopted a means of coercing 
the sovereign into a renunciation of both immunities. Although 
neither discovery nor a judgment for costs** can be granted against a 
sovereign, it has long been the practice to stay proceedings in any suit 
brought by the sovereign until he made discovery ** or gave security 
for costs.1* This action is placed on the ground that a sovereign 
who applies to the court to enforce his alleged rights “ must be sub- 
jected to the ordinary rules to which other suitors are liable”.** In 
an English case '° and in a recent District Court decision ** this prac- 
tice was extended under a discretionary rule of court *” to grant a stay 
of libel proceedings until the sovereign libellant should give security 
to the extent of the claim in a cross-libel. When, in such a case, 
security was given and the sovereign held the debtor, a final decree 
finding damages against the sovereign was awarded by Judge Mack ** 
on the theory that by giving security to answer the cross-libel the 
sovereign had waived his immunity. 

These decisions are in accord with the modern tendency to restrict 
sovereign immunity to cases where the legitimate interests of the 
sovereign are really dominant.’® The prerogative exists only to pro- 





10 Carter v. State, 42 La. An. 955, 8 So. 836 (1800); Von Hellfeld v. Russian 
Government, 5 Am. J. Int. L., 490 (Prussian Court for the Determination of 
Jurisdictional Conflicts, 1910) ; Duff Development Co. v. Kelantan Government, 
39 T. L. R. 96 (1922), commented on in 36 Harv. L. Rev. 623. 

11 United States v. McElmore, 4 How. (U. S.) 288 (1846); Treat v. 
Farmers’ Loan & Trust Co., 185 Fed. 760 (2nd Circ. 1911). 

12 Rothschild v. Queen of Portugal, 3 Y. & C. 504 (1839). The procedure 
is applied to foreigh and domestic sovereigns alike. United States v. Wagner, 
2 Ch. App. 582, 590 (1867); Attorney-General v. Brooksbank, 1 Y. & J. 439 
(1827). 

13 Emperor of Brazil v. Robinson, 6 A. & E. 801 (1838); Republic of Costa 
Rica v. Erlanger, 3 Ch. D. 62 (1876); Republic of Honduras v. Soto, 112 N. Y. 
310, 19 N. E. 845 (1889). 

14 King of Greece v. Wright, 6 Dowl. 12 (1837). See The Tervaete, [1922] 
P. 259, 272. Cf. King of Spain v. Hullet, 1 C. & F. 333 (1833); Colombian 
Government v. Rothschild, 1 Sim. 94 (1826). 

15 The Newbattle, 10 P. D. 33 (1885). 

16 The Gloria, 267 Fed. 929 (S. D. N. Y., 1919); s. c., 8. D. N. Y., Jan. 15, 
1923. For the facts of this case, see Recent Cases, infra, p. 885. The 
possibility of this result had long been recognized and its desirability indicated. 
See 15 Harv. L. Rev. 59. But the court’s discretion under Admiralty Rule 
53, infra, had not before been exercised to compel a sovereign to give security 
to answer the cross-libel. Bowker v. United States, 105 Fed. 398 (D. N. J,, 
1900). 

17 “Whenever a cross-libel is filed upon any counterclaim arising out of 
the same cause of action for which the original bill was filed, the respondents 
in the cross-libel shall give security to respond to damages as claimed in said 
cross-libel unless the court shall otherwise direct; and all proceedings upon the 
original libel shall be stayed until such security shall be given.” See Rules of 
Practice for Courts of the United States in Admiralty, Rule 53, 210 U. S. 563, 
24 & 25 Vict. c. 10, $34. Cf. 2 Srreet, Feperat Eourry Practice, § 1066. 

18 The Thekla, S. D. N. Y., Jan. 15, 1923. For the facts of this case, see 
Recent CAasEs, infra, p. 885. 

18 See John M. Maguire, “State Liability for Torts,” 30 Harv. L. Rev. 
20. See 36 Harv. L. Rev, 623. See also 1 Hyper, INTERNATIONAL LAw, 448. 
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tect the sovereign from indignity °° and from harassing litigation.?* 
When the sovereign brings suit he abandons his position. of dignity 
and declares that this litigation is not harassing. There seems, there- 
fore, no objection to requiring him to renounce his position of advan- 
tage as regards the counterclaimant if he would pursue his action. 
Judge Mack’s admiralty decisions were facilitated by the previous 
existence of court rules applicable to the situation. New court rules 
might be framed with this problem in view. The coercive potentiali- 
ties of granting a stay of proceedings may well be recognized, and 
the process adopted in other branches of the law. 





REAL EstaTE Brokers’ Commissions. — A broker is entitled to a 
commission when,’ and only when,” he is the procuring cause of the 
sale,s — a question of proximate causation.* Since that is a question 
of fact,®> subject to guiding rules of law laid down by the court,® close 
and seemingly conflicting cases are bound to arise. Thus, although 
ordinarily it is not enough that the broker merely introduce the pur- 
chaser to the principal,’ it is easily conceivable that introduction might 
be sufficient. Although an actual sale might seem necessary, never- 
theless in the absence of express provision to the contrary it is settled 
that the broker has earned his commission when he has procured a 
contract of sale,® or “ found” a purchaser who is willing and able 





20 See The Charkieh, 4 Adm. 50, 97 (1873); Strousberg v. Republic of 
Costa Rica, 44 L. T. R. 109, 201 (1880). 

21 See The Gloria, supra. See also Harz, INTERNATIONAL Law, 7 ed., § 48. 

1 Gelatt v. Ridge, 117 Mo. 553, 23 S. W. 882 (1893); Lloyd v. Matthews, 
51 N. Y. 124 (1872). 

2 Sibbald v. Bethlehem Iron Co., 83 N. Y. 378 (1881); Jackson v. Parrish, 
157 Ala. 584, 47 So. 1014 (1908). 

8 There is no quasi-contractual recovery for work and labor because the 
parties intend that there shall be no compensation unless a bargain is com- 
pleted. Mere strenuousness is unavailing. McCloskey v. Thompson, 26 Misc. 
735, 56 N. Y. Supp. 1076 (1889); Sibbald v. Bethlehem Iron Co., supra. But 
see 31 YALE L. J. 447; 6 Munn. L. Rev. 167. 

4 See Bowsteap, AcEency, 6 ed., 195. See Lee J. Perrin, “ What Perform- 
ance Entitles a Real Estate Broker to Commission — The New York Law,” 23 
Yate L. J. 330, 346; Joseph H. Beale, “ Proximate Consequences of an Act,” 
33 Harv. L. Rev. 633. Consistent with the fact that there may be more than 
one proximate cause, the principal may be liable to two brokers for the same 
sale. Crilly v. Young, 152 Ill. App. 72 (1909). 

5 Rounds v. Alee, 116 Iowa, 345, 89 N. W. 1098 (1902). See Warxker, REAL 
Estate AcEncy, 2 ed., § 746. It is to be noticed that many appellate decisions 
merely affirm the reasonableness of the result below. See Mansell v. Clements, 
L. R. 8 C. P. 139 (1874); Lumley v. Nicholson, 34 W. R. 716 (1866). It has 
been suggested that “to render dealings of landowners and estate agents more 
certain, it might be well that certain findings should become crystallized into 
rules of law.” See 21 Harv. L. Rev. 207. 

® See THaver, Evmence at Common Law, 183 e¢ seq. 

7 See Brandon v. Hanna [1907] 2 I. R. 212, 233. 

8 Smith v. Sharpe, 162 Ala. 433, 50 So. 394 (1909). See Earp v Cummins, 
54 Pa. St. 304, 307 (1867). 

® See Gross, Rear Estate Broxers, §117. Contra, Parker v. Walker, 86 
Tenn. 569 (1888). 

10 See MecueM, AGENCY, 2 ed., § 2431. 
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to buy on the principal’s terms.* It is immaterial usually that the 
contract is not ultimately performed.’” 

In a line of cases the principal, ignorant of the intervention of a 
broker, sold to a purchaser at a figure reduced by the approximate 
amount of a broker’s commission which he believed he was saving. 
It is generally held that the broker is entitled to a commission.1* In 
a recent case ** B procured a customer C, who was unable to agree 
on terms with the principal. C thereupon sent around a dummy, 
who in the guise of a direct purchaser secured a contract at a lower 
price. The dummy, still unrevealed as such to B and the principal, 
thereafter assigned the contract to C, to whom the land was conveyed. 
The court held, reversing the lower court on the question of fact, 
that B was not the procuring cause. 

The decision proceeds on the theory that the “sale” was to the 
dummy, and that C’s rights became operative solely through the 
assignment. Conceding this arguendo, there would still seem at least 
reasonable grounds on which a court could hold on the question of 
fact that B was the procuring cause of the sale to the dummy. But 
in any case, C was entitled as undisclosed principal to full rights 
under the contract, regardless of and prior to the actual assignment.’® 
Thus, B is entitled to the commission as the procuring cause of a 
sale to C,® and on the basis of the cases holding liable a principal 





11 Wray v. Carpenter, 16 Col. 271, 27 Pac. 248 (1891); Riggs v. Turnbull, 
105 Md. 135, 66 Atl. 13 (1907); Butler v. Baker, 17 R. I. 582, 23 Atl. ro19 
(1892); McFarland v. Lillard, 2 Ind. App. 163, 28 N. E. 228 (1891); Hum- 
phries v. Smith, 5 Ga. App. 342, 63 S. E. 248 (1909). See note 12, infra. 

12 Thus, where: the fault lies with the principal, through misrepresentation, 
lack of title or wrongful refusal to go on, the broker’s right to commissions is 
not prejudiced. Sturgeon v. Culver, 87 Kan. 404, 124 Pac. 419 (1912). The 
same should be true if the purchaser refuses to go on, since the principal still 
has a contractual right. Roche v. Smith, 176 Mass. 595, 58 N. E. (1900), 
commented on in 14 Harv. L. Rev. 386; Moore v. Irvin, 89 Ark. 289, 116 S. W. 
662 (1909); Scully v. Williamson, 26 Okla. 271, 108 Pac. 395 (1910). As before 
intimated, the rule is generally stated that the purchaser must be able to buy. 
It is submitted that ability is irrelevant if the contract is actually made, since 
the principal should determine that fact before closing the contract. Wray 
v. Carpenter, supra; Ward v. Cobb, 148 Mass. 518, 20 N. E. 174 (1889) ; Francis 
v. Baker, 45 Minn. 87, 47 N. W. 452 (1890). But see Snyder v. Fidler, 125 
Iowa, 378, tor N. W. 130 (1904), commented on in 18 Harv. L. Rev. 309; 
Riggs v. Turnbull, supra; Butler v. Baker, supra. More accurately, then, the 
rule is that the principal may refuse to contract with a purchaser who is not 
able to buy, without subjecting himself.to liability for a commission. 

18 Hight v. Marshall, 124 Ark. 512, 187 S. W. 433 (1916); Bound v. Sim- 
kins, 151 S. W. 572 (Tex. Civ. App., 1912); Lane v. Cunningham, 171 Mo. 
App. 17, 153 S. W. 525 (1913) ; Sussdorff v. Schmidt, 55 N. Y. 319, 327 (1873); 
Lloyd v. Matthews, supra. Contra, Quist v. Goodfellow, 99 Minn. 509, 110 
N. W. 65 (1906); Fawley v. Sheldon, 180 Iowa, 795, 163 N. W. 585 (1917). 
Towa allows recovery if the sale was at the price quoted to the broker. Rounds 
v. Alee, supra. Cf. McDonald v. Boeing, 43 Mich. 394, 5 N. W. 439 (1880). 

14 Resky v. Meyer, 119 Atl. 97 (N. J., 1922). For the facts of this case, 
see Recent CAsEs, infra, p. 880. ths 

15 Taintor v. Prendergrast, 3 Hill (N. Y.) 72 (1842); Ford v. Williams, 21 
How. (U. S.) 287 (1858). . 

16 Failure to disclose that the nominal purchaser is merely an agent will 
not affect the broker’s right to commission, if the undisclosed principal or the 
agent is financially able to carry out the contract. Lawler v. Armstrong, 53 
Wash. 664, 102 Pac. 775 (1909). 
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ignorant of the broker’s procurance — even where the sale is at a 
reduced figure on that account ** — it will not aid the principal that 
he may have sold at a lower figure due to the supposed absence of a 
broker. These cases clearly reach the correct result, since the prin- 
cipal’s knowledge is immaterial on the question of proximate causation 
of the sale.1* There is, however, ample protection for the principal. 
If C is fraudulent in inducing the sale by the representation that no 
broker is involved, the principal may refuse to convey,’® or, where 
the conveyance has been executed, he may rescind it together with 
the previous contract.?° Such action would necessarily avoid liability 
for a commission.”* In the alternative the principal may have an 
action of deceit against C.2* If the broker is fraudulent, he clearly 
cannot recover a commission.”* 

Since a broker who fails in his efforts to consummate a contract of 
sale is not entitled to a.commission when the principal later sells by 
his own efforts,?* the best ground upon which to support the prin- 
cipal case is that the agency had expired.2> But the facts on this 
issue would not seem sufficiently clear to warrant a reversal of the 
lower court.?° 





17 See note 13, supra. 

18 See note 13, supra. 

19 See Crank, Egurry, §159; Tirrany, Acency, $282. But if he does 
convey, knowing of the fraud, he may not rescind. See CLark, op cit., § 393. 

20 Panama, etc. Co. v. India Rubber Co., 10 Ch. App. 515 (1872); Condit 
v. Blackwell, 22 N. J. Eq. 481 (1867); Brett v. Cooney, 75 Conn. 338, 53 
Atl. 729 (1902). Cf. Robinson v. Richards, 209 Mass. 295, 95 N. E. 790 
(1911). See 2 Pomeroy, Equity JURISPRUDENCE, 2 ed., § 899. 

21 This does not conflict with the principle that where an agent procures 
a purchaser willing and able to buy on the seller’s terms he is entitled to a 
commission regardless of ultimate performance. Securing for the seller a pur- 
chaser, not at his desired net price, but at his desired net price minus a com- 
mission, is not securing a purchaser on the seller’s terms. 

22 See 2 MecHEeM, AGENCY, 2 ed., §§ 1995, 1996; 16 Harv. L. Rev. 61. But 
if the principal elects to rescind he may not have an action for deceit, at least 
in the absence of special damage. See 3 WitListon, Contracts, § 1528. 

23 Jeffries v. Robbins, 66 Kan. 427, 71 Pac. 852 (1903). See WALKER, REAL 
Estate AGENCY, 2 ed., § 314. 

24 Earp v. Cummins, supra; Jackson v. Parrish, supra; Corse v. Kelly, 80 
Kan. 115, 101 Pac. 1016 (1909); Treacy v. Gilman, 161 Ky. 513, 171 S. W. 
153 (1914). See J. K. F. Cleave, “ Letting and Subsequent Sale: Estate Agents’ 
Commissions,” 33 L. Mac. & Rev. 48. 

25 Several cases seemingly in conflict with the principles herein approved 
are explainable on the ground of a termination of the agency. Goldstein v. 
Walters, 15 Daly, 397, 7 N. Y. Supp. 756 (1889); Stone v. Kreis, 202 Ill. App. 
43 (1916); Treacy v. Gilman, supra. But the mere fact of termination of the 
agency will not defeat the broker if he is nevertheless the procuring cause of 
the sale. Termination of the agency, or prior failure of the broker to effect 
a sale are merely circumstances in determining this question of causation. 

26 See in accord with the principal case, Ritch v. Robertson, 93 Conn. 450, 
106 Atl. 509 (1919). Contra, Schultz v. Zelman, 111 S. W. 776 (Tex. Civ. 
App., 1908). Cf. Glade v. Eastern Ill. Mining Co., 129 Mo. App. 443, 107 
S. W. 1002 (1908). Compare Locators v. Clough, 17 Manitoba, 659 (1908), 
with Stratton v. Vachon, 44 Can. 395 (1911). 
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RECENT CASES 


ALIENS — NATURALIZATION — FREE WHITE PERSONS.— The appellee, 
a high caste Hindu of full Indian blood, born in the Punjab, was granted 
a certificate of citizenship. The United States sought to cancel the cer- 
tificate, claiming that the appellee was not a “white person” under the 
Naturalization Act. (U. S. Rev. Srat., § 2169, as amended in 18 Star. at 
L. 318.) Held, that the appellee is not a “white person” within the 
ane of that act. United States v. Bhagat Singh Thind, 43 Sup. Ct. 

ep. 338. 

Since 1790 federal statutes have consistently provided that only “ white 
persons” may be naturalized. See 1 Stat. at L. 103; U. S. Rev. Srar., 
§ 2169, as amended in 18 Stat. at L. 318. The term “white” was early 
interpreted to include only the Caucasian race. Accordingly, naturaliza- 
tion has uniformly been denied Japanese, Chinese, Mongolians, and other 
Orientals. Ozawa v. United States, 43 Sup. Ct. Rep. 65; Jn re Ah Yup, 5 
Sawy. (U.S.) 155 (D. Cal.); Ju re Saito, 62 Fed. 126 (D. Mass.). See 16 
Harv. L. Rev. 302. By attempting to apply the classification “ Caucasian ” 
scientifically and by regarding the words “‘ white persons ” as words of exclu- 
sion rather than inclusion, the lower federal courts have occasionally 
reached anomalous results, granting naturalization to a pure-blooded Mexi- 
can, a Parsee, and a Hindu. Jn re Rodriguez, 81 Fed. 337 (W. D. Tex.); 
United States v. Balsara, 180 Fed. 694 (2nd Circ.); In re Akhay Kumar 
Mozumdar, 207 Fed. 115 (E. D. Wash.). Cf. In re Halladjian, 174 Fed. 
834 (D. Mass.). See 23 Harv. L. Rev. 561; 27 Harv. L. Rev. 277. The 
instant case construes “white persons” to include only those persons 
popularly understood to come within the term Caucasian. Whether the 


term has any scientific content is indeed doubtful. To interpret it scien- 
tifically would require the courts to sit as arbiters of ethnological contro- 
versies. The court’s conclusion is fortified by the recent exclusion of 
Hindus from immigration. See 39 Stat. aT L. 874. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — TRADE SECRET AS As- 
SET. — The bankrupt, engaged in the business of manufacturing proprietary 
articles, had made use of certain secret formulas discovered by himself. 
Being requested by the trustee to disclose these secret formulas, the bank- 
rupt objected on the ground that they were not property, but existed only 
in his brain as the result of his skill and capacity. Held, that the secret 
formulas constituted a substantial part of the bankrupt’s business, and that 
he be required to disclose them. Jn re Keene, [1922] 2 Ch. 475. 

The fact that a secret exists only in the brain of its discoverer has not 
prevented it from being dealt with as property for some purposes. If an 
inventor has applied for a patent, his inchoate right to the patent is held 
to vest in his trustee in bankruptcy. Jn re Cantelo Mfg. Co., 185 Fed. 276 
(D. Me.), disapproving In re McDonell, to1 Fed. 239 (N. D. Iowa); Jn re 
Myers-Wolf Mfg. Co., 205 Fed. 289 (3rd. Circ.). But cf. In re Dann, 129 
Fed. 495 (N. D. Ill.). See Ingle v. Landis Tool Co., 262 Fed. 150, 154 (M. 
D. Pa.). Before applying for a patent the inventor has a right which he 
may transfer and which passes by succession or will. See 16 Star. at L. 
202. See Cammeyer v. Newton, 94 U. S. 225, 226. But he need not dis- 
close an idea for an invention to a judgment creditor. Rosenthal v. Gold- 
stein, 112 Misc. 606, 183 N. Y. Supp. 582. See Gillett v. Bate, 86 N. Y. 
87, 04. But see Fisher v. Cushman, 103 Fed. 860, 866 (1st Circ.). The 
principal case may be distinguished from the above New York case in that 





RECENT CASES 879 


it involved a trade secret, whereas the latter dealt with an idea not yet 
connected with any trade or business. The trade secret is incorporated 
into the assets of the business, and often, as in the principal case, forms a 
substantial part of those assets to which the creditors are legitimately en- 
titled. Furthermore, in the case of a trade secret an objective means of 
measuring its nature and extent is furnished, a feature lacking when the 
inventor has not attached his idea to any external object. Thus an English 
court, in holding a trade secret the subject of a trust, emphasized the facility 
of determining the value of the secret from the profits it had produced in 
previous years. See Green v. Folgham, 1 Sim. & St. 3098, 406. 


Brtts AND Notes—Forcep INDORSEMENTS—COLLECTING BANK’S 
LIABILITY TO THE DRAWER. — The plaintiff drew a check in payment of 
goods to be shipped him by the payee. He notified the payee before the 
check had reached the latter that he had rejected the goods. The check 
was taken from the payee by one who forged the payee’s indorsement 
and deposited it with the defendant bank. The defendant bank collected 
from the drawee bank and paid the proceeds to the forger. In an action 
brought by the plaintiff against the defendant bank, judgment was given 
for the plaintiff. Held, that the defendant was liable as a converter for 
the proceeds of the check. Judgment affirmed. Gustin—Bacon Co. v. 
First Nat. Bank of Englewood, 306 Ill. 179, 137 N. E. 793. 

Had the payee been the owner of the check, clearly the defendant would 
have been liable to him for the amount. Standard S. S. Co. v. Corn 
Exchange Bank, 220 N. Y. 478, 116 N. E. 386; Schaap v. State Nat. Bank, 
137 Ark. 251, 208 S. W. 309. See Brapy, CHEcks, § 138. Contra, Tibby 
Bros. Glass Co. v. Farmers & Mechanics Bank, 220 Pa. St. 1, 69 Atl. 280. 
But the plaintiff as drawer can not recover substantial damages for the 
conversion of his own check. Besherer v. Swisher, 3 N. J. L. 316; Platt 
v. Potts, 11 Ired. L. (N. C.) 266; Hollehan v. Roughan, 62 Wis. 64, 22 N. 
W. 163. Cf. Stone v. Clough, 41 N. H. 290; Long v. McIntosh, 129 Ga. 
660, 59 S. E. 779. To consider the defendant a converter of- the plain- 
tiff’s money in the drawee bank would violate the elemental principle tltat 
a depositor has no claim to any specific assets in his bank, but only a 
contract right against it. Marine Bank v. Fulton Bank, 2 Wall. (U. S.) 
252; Commercial Bank v. Hughes, 17 Wend. (N. Y.) 94. See 1 Morse, 
BANKS AND BANKING, 5 ed., § 289. ‘The plaintiff's contract right to have 
his checks honored has not been impaired by the drawee’s payment under 
a forged indorsement. Grand Lodge v. State Bank, 92 Kan. 876, 142 Pac. 
974. See NEGOTIABLE INSTRUMENTS Law, § 23. Consequently it is diffi- 
cult to see wherein any injury has been caused the plaintiff. Nevertheless 
between the plaintiff, defendant, and drawee bank, the defendant must 
ultimately bear the loss. Cf. State Bank v. Mid-City Bank, 295 Ill. 599, 
129 N. E. 498. See James B. Ames, “The Doctrine of Price v. Neal,” 
4 Harv. L. Rev. 297, 307. See 12 Harv. L. Rev. 344. It may then be 
convenient to give the plaintiff, as ultimately entitled to receive the same 
sum, a direct right against the defendant. Some of the difficulties of 
settling this three-cornered controversy in an action between only two of 
the parties concerned may be avoided by treating the plaintiff as having 
ratified the collection of the check and making the defendant account for 
the proceeds. Cf. Schaap v. State Nat. Bank, supra. But see Cher- 
bonnier v. Citizens’ Bank, 199 S. W. 307 (Tex. Civ. App.). 


Britis AND Notes — Hotper IN Due CoursE — SURREPTITIOUS RETURN 
BY THIEF To Victim or THEFT. — X, president of the defendant corpora- 
tion, stole negotiable bonds out of the defendant’s safe and sold them to 
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the plaintiff, a bona fide purchaser. X was also president of the company 
that issued the bonds, and the plaintiff gave them back to X, as president 
of the latter corporation, for safe keeping. X returned them to the de- 
fendant’s safe before they had been missed. The return prevented a dis- 
covery of the theft until X absconded, six months later. The plaintiff sues 
to recover possession of the bonds. The trial court gave judgment for the 
plaintiff. Held, that the plaintiff had acquired title to the bonds by his 
purchase from X and that the defendant had not thereafter become a holder 
in due course. Judgment affirmed. Brown v. Southwestern Farm Mortgage 
Co., 210 Pac. 658 (Kan.). 
For a discussion of the principles involved, see Notes, supra, p. 858. 


Brokers — COMMISSIONS — RIGHT TO COMMISSION WHERE PRINCIPAL 
SELLS AT REDUCED PRICE ON VENDEE’S FALSE REPRESENTATION THAT No 
BROKER Is INvoLveD. — The plaintiff, a real estate broker, was authorized 
by the defendant to procure a purchaser for his house. The plaintiff pro- 
cured a customer, C, but the defendant’s refusal to take less than $8250 
prevented a sale. C thereupon employed a dummy to buy the house. 
The defendant sold to the dummy for $7800, relying on the latter’s repre- 
sentation that no broker was involved. The dummy later assigned the 
contract of sale to C, to whom a conveyance was executed. In the 
broker’s suit for commission the lower court gave judgment for the plain- 
tiff. Held, that the plaintiff was not the procuring cause of the sale. 
Judgment reversed. Resky v. Meyer, 119 Atl. 97 (N. J.). 

For a discussion of the principles involved, see NoTEs, supra, p. 875. 


ConFLIcT oF LAWS— JURISDICTION FOR DiIvORCE— RECOGNITION OF A 
Vor ForeIGN DECREE ON PRINCIPLES oF Comity.—A_ husband and 
wife were domiciled in New York. After five years residence in France, 
the husband obtained a decree of divorce there on the grounds of the 
wife’s adultery, the French court having personal jurisdiction of the 
parties, who still retained their New York domicile. Later, the wife 
shed for divorce and alimony in New York on grounds of the husband’s 
adultery. The lower court, sustaining the defendant’s plea that he was 
not the husband of the plaintiff, dismissed the complaint. Held, that the 
French decree will be recognized on principles of comity. Judgment 
affirmed. Gould v. Gould, 68 N. Y. L. J. 1753. 

Jurisdiction for divorce is always in rem. State v. Armington, 25 Minn. 
29; Sewall v. Sewall, 122 Mass. 156; Atherton v. Atherton, 181 U. S. 155. 
The sovereign of the domicil of either party, because of its interest in the 
status, has jurisdiction to affect the res. Ditson v. Ditson, 4 R. I. 87; 
Cheever v. Wilson, 9 Wall. (U. S.) 108, 123; Chapman v. Chapman, 1209 
Ill. 386, 21 N. E. 806. This conception is not departed from by the 
grotesque case of Haddock v. Haddock, though jurisdiction in personam 
of the libelee was there held necessary to entitle the decree to full faith 
and credit in another state. Haddock v. Haddock, 201 U. S. 562. See 
Joseph H. Beale, “ Constitutional Protection of Decrees for Divorce,” 19 
Harv. L. Rev. 586. In the present case, since the domicil was admittedly 
in New York, not in France, the French proceedings were coram non 
judice. Yet the New York court, evidently misled by an erroneous 
interpretation of an opinion by Mr. Justice Gray, recognizes this void 
decree on principles of comity. See Hilton v. Guyot, 159 U. S. 113, 167. 
A sovereign, however, reserves to itself the question whether a foreign 
tribunal had jurisdiction, and a decree is entitled to comity only if there 
was jurisdiction. State v. Armington, supra; Hoffman v. Hoffman, 46 N. 
Y. 30; German Sav. & Loan Soc. v. Dormitzer, 192 U. S. 125; Beeman 
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v. Kitzman, 124 Iowa 86, 99 N. W. 171. See 1 BEALE, ConFiict or Laws, 
§ 103. See 15 Harv. L. Rev. 66. Contra, Kinnier v. Kinnier, 45 N. Y. 
535; Waldo v. Waldo, 52 Mich. 94, 17 N. W. 710. Certainly without a 
statute the power to recognize a void foreign decree is not delegated by 
the sovereign to its courts. Though the status is not affected by joining 
in a proceeding leading to a void decree, a spouse may later be estopped 
from claiming purely private rights. In re Ellis’ Estate, 55 Minn. 401, 56 
N. W. 1056; Matter of Swales, 60 App. Div. 599, 70 N. Y. Supp. 220, 
aff'd in 172 N. Y. 651, 65 N. E. 1122. See 36 Harv. L. Rev. 345. 
Whether this decision establishes the proposition that mere personal juris- 
diction confers jurisdiction for divorce, or that a court apart from statute 
may recognize a void decree, it seems clearly wrong. 


ConFLict oF LAws— SHERIFFS AND CONSTABLES— SvuIT ON BOND OF 
MIssIsSIpPI SHERIFF NOT MAINTAINABLE IN A FoREIGN STATE.—By a 
Mississippi statute, bonds of sheriffs, although payable to the ‘state, are 
for the benefit of injured persons, and are not void on first judgment, 
but may be sued upon until the whole penalty is recovered. (1917 Muss. 
Hem. Cope, § 2802.) A resident of Mississippi brought action upon the 
bond of a Mississippi sheriff in the state of Tennessee. A plea to the 
jurisdiction was overruled, but on appeal the judgment given for the 
plaintiff was reversed. Held, that the action can not be maintained in 
omg Judgment affirmed. Brower v. Watson, 244 S. W. 362 
Tenn.). 

The fact that the cause of action is statutory is not fatal to the juris- 
diction of Tennessee. Dennick v. Railroad Co., 103 U. S. 11; Texas & 
Pacific Ry. Co. v. Cox, 145 U. S. 593; Higgins v. Central R. R. Co, 155 
Mass. 176, 29 N. E. 534. Cf. Mexican Nat’l Ry. v. Jackson, 89 Tex. 107, 
33 S. W. 857. As the bond is compensatory, the difficulty that one state 
will not enforce the penal actions of another state is obviated. Hunting- 
ton v. Attrill, 146 U. S. 657. The statute, however, provides that suit 
shall be brought in the name of Mississippi. See 1917 Miss. Hem. Cope, 
§ 2802. This provision precluded the plaintiff from maintaining the action 
in his own name. It should be noted that when the suit is upon an 
unofficial bond payable to the state, the state is not a necessary party. 
Patty v. Williams, 71 Miss. 837, 15 So. 43. Cf. Carmichael v. Moore, 
88 N. C. 29. Secondly, there is the further difficulty that to allow this 
action would have interfered with the purpose of the statute. By the 
bond Mississippi aims to protect injured persons and to control the con- 
duct of the sheriff. If a first judgment forfeited the entire obligation, 
manifestly the original state must exercise complete control, for it could 
not permit a foreign judgment to render the bond void and make further reg- 
ulation impossible. Pickering v. Fiske, 6 Vt. 102. Though it is provided that 
the bond may be put in suit for successive breaches this argument is still 
applicable, for the original state’s power would be decreased by the 


amount of every foreign judgment. The court’s conclusion in holding the ~ 


action local is thoroughly justifiable. 


CoNSTITUTIONAL Law — ELEcTIONS— VALIDITY OF HaRE SYSTEM OF 
Votinc.— The constitution of California provides that every qualified 
elector shall be entitled to vote at all elections authorized by law. (Cat. 
Const., Art. 11, §1.) The charter of the city of Sacramento provided 
for the election of the city council by the proportional representation 
system known as the Hare system of voting. As a result of an election 
held in accordance with this provision the defendants were declared elected 
members of the city council. The plaintiff instituted this action to oust 
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the defendants from office on the ground that the charter provision was 
unconstitutional. The defendants demurred. Held, that the constitution 
requires that every qualified elector have the privilege of voting for all 
elective officers, and that the Hare system denies this privilege. Demurrer 
overruled. People v. Elkus, 211 Pac. 34 (Cal.). 

The Hare system raises the same constitutional question presented by 
the usual preferential schemes of balloting, where the electors vote for all 
the elective officers but their second and other choices have a weakened 
effect in the actual result. It has been said that such schemes can be 
adopted only by constitutional provision. See McCrary, ELEcTIoNs, 4 
ed., § 212. The fate of the Hare system in Michigan and the result of 
the principal case lend support to such a proposition. Wattles v. Upjohn, 
211 Mich. 514, 179 N. W. 335. In Ohio the system was upheld on the 
ground that the constitution had granted plenary powers to municipalities. 
Reutener v. City of Cleveland, Ohio Ct. App., 8th Dist., May 6, 1922 
(unreported). Unless a constitution expressly stipulates that every elector 
shall have the privilege of casting a vote for all elective officers, it would 
seem that any system which allows each elector to participate equally in 
all elections is unobjectionable. But such systems have found little favor 
with. the courts. See 29 Harv. L. REv. 213. 


CONSTITUTIONAL LAW — IMPAIRMENT OF OBLIGATIONS OF CONTRACTS — 
JURISDICTION OF FEDERAL COURTS — JURISDICTION WHEN STATE Court 
PURPORTS TO PASS ONLY ON THE CONSTRUCTION OF THE CONTRACT. — Pur- 
suant to a legislative act of 1887 the C canal owned by the state was 
conveyed to Y. The act provided that as soon as practical Y was to 
complete the canal down to the Congaree River. (1887 S. C. Acts, 1ogo.) 
In 1890 Y was authorized to alienate the canal subject to all duties and 
liabilities. (1890 S. C. Acts, 967.) By mesne conveyances the canal came to 
the plaintiff in error. The canal was never completed to the river. In 
1917 the legislature passed an act declaring that there had been a failure 
to perform the conditions imposed by the act of 1887, that title to the 
canal had reverted to the state, and the Attorney General was directed 
to bring proper proceedings to assert the state’s title. (1917 S. C. Acts, 
348.) In an action brought by the Attorney General under this statute 
the state court gave judgment for the state based on a construction of 
the act of 1887, and held that the act of 1917 was equivalent to the 
exercise of a right of re-entry. Held, that the act of 1887 properly con- 
strued did not impose a condition subsequent; that the act of 1917 en- 
deavored to do so; and that the state court in construing the act of 1887 
gave effect to the act of 1917 which impaired the obligation of a contract. 
Reversed. Columbia Ry., etc. Co. v. South Carolina, 43 Sup. Ct. Rep. 306. 

When a state court expressly gives effect to a state statute which 
impairs the obligation of a contract, its judgment will be reversed by the 
United States Supreme Court. American Smelting, etc. Co. v. Colorado, 
204 U. S. 103; New Jersey v. Wilson, 7 Cranch (U. S.) 164. Further, 
though the state court purports to hold a contract invalid on a ground 
independent of any state statute, the Supreme Court will reverse the judg- 
ment if the circumstances indicate that the state court gave some effect 
to a statute which impairs the obligation of a contract. McCullough v. 
Virginia, 172 U. S. 102. This doctrine, originating in a case in which the 
judgment under review reversed a long series of state decisions and de- 
parted from the decisions of the federal courts, has been extended to cases 
in which there have been no decisions on the point in issue, and in which 
there is an admittedly good contract so obviously misconstrued that the re- 
sult could have been reached only by giving effect to a statute. Detroit 
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United Ry. v. Michigan, 242 U. S. 238, 246; Louisiana Ry. etc. Co. v. New 
Orleans, 235 U. S. 164, 170; Carondelet Canal etc. Co. v. Louisiana, 233 
U. S. 362, 376; Terre Haute etc. R. R. Co. v. Indiana, 194 U. S. 579; 
Houston etc. R. R. Co. v. Texas, 177 U. S. 66. The judgment of a State 
court is not a law impairing the obligation of a contract. Bacon v. Texas, 
163 U. S. 207; Central Land Co. v. Laidley, 159 U. S. 103. How, then, 
it is asked, can the result be different, merely because there is a statute 
on the statute books, when the judgment of the state court would have 
been the same had there been no statute, and when the result was not 
reached through the enforcement of the statute? See 2 WILLOUGHBY, 
CoNSTITUTIONAL Law, § 513. The short answer is that the Supreme Court 
has found that the state court did give some effect to the statute. What 
the state court would have done had there been no statute is purely specu- 
lative. 


Deeps — DELIVERY — RETENTION OF ConTROL Over Deep Lert WITH 
A Tuirp Person. —A grantor left deeds with X with instructions that, if 
he did not call for them, X should deliver them to the grantees. After 
the grantor’s death, X delivered the deeds to the grantees. Held, that 
there was no delivery of the deeds by the grantor. Garren v. Shook, 137 
N. E. 489 (IIl.). 

Where the grantor has transferred a deed to a third person for delivery 
to the grantee, with intent to give up all control of the deed, the delivery 
is absolute and irrevocable. Grilley v. Atkins, 78 Conn. 380, 62 Atl. 337; 
Johnson v. Fleming, 301 Ill. 139, 133 N. E. 667. The recording of the 
deed, although strong evidence of a delivery, is not conclusive proof of 
the grantor’s intent. Neel v. Neel, 65 Kan. 858, 69 Pac. 162; Babbitt 
v. Bennett, 68 Minn. 260, 71 N. W. 22; Hogadone v. Grange Mut. Fire 
Ins. Co., 133 Mich. 330, 904-N. W. 1045. If the grantor retains control 
over the instrument, the transfer does not constitute a valid delivery. 
Williams v. Daubner, 103 Wis. 521, 79 N. W. 748; Mosier v. Osborn, 284 
Ill. 141, 119 N. E. 924. Contra, Belden v. Carter, 4 Day (Conn.) 66. 
See Foster v. Mansfield, 3 Met. (Mass.) 412, 415. Whether the grantor 
has divested himself of such control is determined by his intention, a fact 
to be found from the circumstances surrounding this transfer to the third 
person. Bury v. Young, 98 Cal. 446, 33 Pac. 338; Davis v. Davis, 92 
Iowa, 147, 60 N. W. 507; Babbitt v. Bennett, supra; Jones v. Swayze, 42 N. 
J. L. 279. The court in the principal case properly found that the grantor 
did not intend to divest himself of all control over the instrument. The 
conclusion follows that the delivery was not complete. 


EMINENT DomMAIN— CLAIMS AGAINST THE SOVEREIGN — TAKING AS AN 
Imptiep Contract.— The complainant’s land bordered on the ocean. 
Government land, upon which was a fort with guns having a range over 
the claimant’s property, adjoined it. In two previous actions it was held 
that the erection of the fort and the fact that the guns were fired over 
the claimant’s land on two occasions, without proof that the firing was 
intended to be repeated, did not constitute a “taking” by the United 
States. (Peabody v. United States, 231 U. S. 530; Portsmouth Harbor 
Land & Hotel Co. v. United States, 250 U. S. 1.) The present complaint 
alleged a subsequent discharge of the guns, the installation of new guns 
so that their line of fire was necessarily across the claimant’s land, and 
the establishment of a fire control station upon this land. The petition 
then alleged a taking by the United States and prayed for compensation. 

demurrer to the petition was sustained in the Court of Claims. Held, 
that the allegations establish a cause of action based upon a taking by 
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the United States under an implied contract. Judgment reversed. Ports- 
mouth Harbor Land & Hotel Co. v. United States, 43 Sup. Ct. Rep. 135. 
For a discussion of the principles involved, see Notes, supra, p. 866. 


EvIDENCE — RES GESTA — DECLARATIONS OF CHILD INCOMPETENT To 
Testiry.—In an action by a child, aged two and a half years, for an 
injury from a bite alleged to have been given by the defendant’s dog, 
declarations of the child to his mother to that effect, made immediately 
after the injury, were admitted. A verdict was returned for the plaintiff. 
Held, that the evidence was properly admitted as part of the res gesta 
and that the child’s incompetency to testify was immaterial. Powell v. 
Gallivan, 118 Atl. 769 (R. I.). 

Declarations of persons not competent to testify are generally held 
admissible if part of the res gesta. Kenney v. State, 45 Tex. Cr. App. 
500, 79 S. W. 817; Beal-Doyle Dry Goods Co. v. Carr, 85 Ark. 479, 108 
S. W. 1053; Grant v. State, 124 Ga. 757, 53 S. E. 334; Magill v. Southern 
Ry. Co., 95 S. C. 306, 78 S. E. 1033. Admissibility is based on the ground 
that the declarations derive force from the circumstances surrounding the 
utterances, not from the credit of the declarant. See 5 Wicmore, Evt- 
DENCE, 168. The disqualification from testifying is founded on the 
theory that the declarant is not capable of understanding the obligation 
of the oath; but this clearly has no bearing on the trustworthiness of 
declarations made spontaneously in a moment of excitement. See Kenney 
v. State, 45 Tex. Cr. App. 500, 507, 79 S. W. 817, 819; State v. Lasecki, 
90 Ohio St. 10, 20, 106 N. E. 660, 663. A possible limitation on 
the admissibility of such evidence has been suggested, namely, that the 
declarations should be excluded when the declarant is so lacking in intelli- 
gence and discrimination that he can not comprehend passing events with 
accuracy. See Adams v. Smith, 34 Fla. 185, 193, 15 So. 905, 907. While 
a strong argument can undoubtedly be made along this line, this does not 
_seem a ground for excluding the testimony, but rather a consideration 
affecting the weight to be given it by the jury. The principal case, follow- 
ing the trend of authority, takes the preferable view. 


INSURANCE — DEFENSES OF INSURER— Duty oF INSURED TO DISCLOSE 
A CHANGE IN PuysicaL CoNDITION BETWEEN APPLICATION AND PAYMENT 
or First Premium. — By the terms of an application for life insurance, the 
policy was not to take effect unless it was delivered and the first premium 
paid during the lifetime of the insured. The insurer without notifying the 
applicant accepted the application and sent the policy to its local agent. 
Before the delivery of the policy to the insured and the payment of the first 
premium, the insured became seriously ill. The local agent delivered the 
policy to the insured in ignorance of the latter’s illness. The insured, by 
agent, paid the first premium during his lifetime. In an action on the 
policy by the beneficiary, judgment was rendered for the plaintiff. Held, 
that the insured had no duty to disclose the change in his physical condition 
after the execution of the policy. Judgment affirmed. Ames v. New York 
Life Ins. Co., 191 N. W. 274 (Minn.). 

Good faith requires that the insured make full disclosures not only at the 
time of the application, but of all material changes in the risk between the 
application and the completion of the contract. Cable v. United States Life 
Ins. Co., 111 Fed. 19 (7th Circ.) ; Piedmont, etc., Life Ins. Co. v. Ewing, 92 
U.S. 377. See 1 May, Law or Insurance, 4 ed., § 190. The result of the 
principal case leads to the conclusion that the contract is completed by the 
execution of the policy. But the court can not thus ignore the provision in 
the application that the policy is not valid unless it is delivered and the first 
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premium paid during the lifetime of the applicant. Bradley v. New Vork 
Life Ins. Co., 275 Fed. 657 (8th Circ.); McKenzie v. Northwestern Mutual 
Life Ins. Co., 26 Ga. App. 225, 105 S. E. 720. Since the contract is not 
complete until the payment of the first premium, the insured must disclose 
a serious change in his physical condition between the time of the applica- 
tion and such payment. Piedmont, etc., Life Ins. Co. v. Ewing, supra; 
Equitable Life Assur. Soc. v. McElroy, 83 Fed. 631 (8th Circ.). The prin- 
cipal case in thus requiring the insurer to consummate a contract of insur- 
ance on the life of a dying man, in substance deprives the insurer of a valu- 
able right for which he has expressly contracted. McKenzie v. Northwestern 
Mutual Life Ins. Co., supra. 


INTERNATIONAL LAw— SOVEREIGNTY — COUNTERCLAIMS AGAINST THE 
SovEREIGN. — Following a collision between the Gloria and a transport 
owned and possessed by the United States, the United States libelled the 
Gloria. Her owners filed a cross-libel against the transport, and moved 
under Admiralty Rule 53 (210 U. S. 562) that all proceedings under the 
libel be stayed until the United States should give security to answer the 
cross-libel. The motion was granted and security given. (The Gloria, 
267 Fed. 929.) The United States now moves to dismiss the cross-libel. 
Held, that, if the United States wishes to continue the litigation, it must 
comply with Admiralty Rule 53. The Gloria, S. D. N. Y., Jan. 15, 1923. 

Following proceedings substantially similar to those in the above case, 
the cause went to trial and the United States ship was found to be at 
fault. A reference to assess damages was ordered. The cross-libellant 
now moves for a final decree on the cross-libel finding damages as assessed. 
Held, that by providing security to answer the cross-libel the United 
States had waived her immunity. Motion granted. The Thekla, S. D.N. Y., 
Jan. 15, 1923. 

The plaintiff, a sovereign state, contracted to buy sugar from the defen- 
dant. The United States Sugar Equalization Board prevented the contract 
from being carried out, and sold sugar to the plaintiff at an extortionate 
price. The defendant recovered $165,000 from the Board for tortious 
interference with its contract relations. (Federal Sugar Refining Co. v. 
United States Sugar Equalization Board, 268 Fed. 575.) The plaintiff 
brought action to recover this sum from the defendant on the ground that 
the plaintiff was the substantial loser from the tort and the equitable 
owner of the sum recovered therefor. The defendant counterclaimed for 
breach of the contract to buy sugar, claiming an affirmative judgment for 
damages. The plaintiff moves to restrict the counterclaim to such matters 
and to such amount as may properly be pleaded as a set-off. Held, that 
there is no objection to adjudicating completely the issues short of judg- 
ment. Motion denied. Kingdom of Norway v. Federal Sugar Refining 
Co., S. D. N. Y., Jan. 15, 1923. 

For a discussion of the principles involved, see Notes, supra, p. 871. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — Pow- 
ERS OF THE COMMISSION UNDER THE TRANSPORTATION AcT— JOINT 
Division oF Rates. — The Transportation Act of 1920, c. 91, § 418 (41 
Stat. aT L. 486), amending §15 (6) of the Interstate Commerce Act, 
authorizes the Interstate Commerce Commission to prescribe joint rates 
among carriers parties to the rate. The Commission is directed to con- 
sider the importance to the public of the transportation service of the 
several carriers, their revenues and expenses, efficiency of operation, 
amount necessary to pay a fair return on the value of the property, and 
other relevant facts. The railroads of New England asked for an increase 
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in their shares of joint rates moving between New England and other 
parts of the United States, alleging greater expense in transacting railway 
business in New England. After full hearings the Commission granted 
a fifteen per cent increase to the New England roads, subject to correction 
upon application of any carrier. (New England Divisions, 66 I. C. C. 196.) 
Certain railways sought to enjoin enforcement of the order and to have 
it set aside as void. The injunction was denied. Held, that the order 
was a valid exercise of the power of the Interstate Commerce Commission 
under the Transportation Act. New England Divisions Case, 43 Sup. Ct. 
Rep. 270. 

This highly important case reiterates the government’s new policy under 
the Transportation Act of 1920 of regulating.the railroads so as to secure 
a continuous, efficient, and economical transportation system, national in 
character.. Wisconsin Rate Cases, 257 U. S. 563; New York v. United 
States, 257 U. S. 591. See 35 Harv. L. Rev. 864; 20 Micn. L. Rev. 
675; 31 YALE L. J. 870. The greater expense of operating roads in a 
‘, particular region, due to geographic and economic handicaps, is a proper 
matter for the consideration of the Interstate Commerce Commission in 
apportioning the joint rates. New England Divisions Case, 282 Fed. 306 
(S.-D. N. Y.). The cost of the service to a group, an element in rate 
making, is the measure of the joint rate division. There can be nothing 
confiscatory in this apportionment for the cost is borne by the joint rate 
increase, still reserving to the other railroads a fair return. Ex parte 74, 
Increased Rates, 1920, 58 I. C. C. 220. The constitutional question thus 
presented is similar to the problem of the constitutionality of the recapture 
clause of the Transportation Act. See 41 Strat. at L. 489. The validity 
of that section remains as yet undetermined. -See Charles W. Bunn, 
“The Recapture of Earnings Provisions of the Transportation Act,” 32 
VALE L. J. 213. Of the constitutionality of the Transportation Act under 
this construction, there can be little doubt. Wisconsin Rate Cases, supra. 


LEGACIES AND DeEvIsES—CoNSTRUCTION—GIFT OF INTEREST FOR 
MAINTENANCE SHOWING LecAcy To BE Vestep.—A residuary bequest 
directed trustees “to convey and transfer unto the use of” the defendant 
“when and so soon as he should attain the age of twenty-five years;” and 
to apply “the whole or such part as they may in their absolute discretion 
think fit” of the income of the same “for or toward the maintenance. 
education, or benefit of the person presumptively entitled to her residuary 
estate;” and “during the suspense of absolute vesting accumulate the 
surplus in augmentation of her residuary trust estate, with power to resort 
to accumulations of income in subsequent years for the purposes afore- 
said.” Held, that the interest of the legatee vested on the death of the 
testatrix. In re Ussher, [1922] 2 Ch. 321. 

It is an established rule of construction that a direction to pay the 
whole interest upon a legacy, expressed in a direction to pay at a future 
time, raises an inference of vesting. Clobberie’s Case, 2 Vent. 342; Han- 
son v. Graham, 6 Ves. Jun. 239. See Watson v. Hayes, 5 My. & Cr. 125, 
133. The judicial predisposition to vesting has caused the rule to broaden. 
Therefore a qualified gift of interest for maintenance or of the whole or of 
so much as the trustees think fit has a similar effect. Hoath v. Hoath, 2 
Bro. C. R. 3; Jn re Williams, [1907] 1 Ch. 180. See, contra, Pulsford 
v. Hunter, 3 Bro. C. R. 416, 419; In re Hume, [1912] 1 Ch. 693, 699. 
The added stipulation for the later payment of the accumulations, as in 
the principal case, strengthens the inference. True, interest or main- 
tenance fails to argue for vesting if clearly a separate gift.. Watson v. 
Hayes, supra; In re Kountz’s Estate, 213 Pa. St. 390, 62 Atl. 1103; 
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Green’s Estate, 227 Pa. St. 188, 75 Atl. 1078. See Kates, Furure 
INTERESTS, 2 ed., §511. The application of this distinction is most con- 
fusing in gifts to a class or a group of legatees. Thus, in legacies to a 
class equally, interest or part thereof on the entire fund to be applied in 
and toward the legatees is interpreted as a separate gift of income. In re 
Parker, 16 Ch. Div. 44; Andrews v. Lincoln, 95 Me. 541, 50 Atl. 898; 
Anderson v. Menefee, 174 S. W. 904 (Tex. Civ. App.); Dean v. Crews, 77 
Fla. 319, 81 So. 479. Interest or part on each presumptive share to be 
applied to the respective legatees, the accumulations to be added to the 
principal, likewise raises no inference. Wilson v. Knox, L. R. 13 Ir. 340. 
But a direction that interest or part on each presumptive share is to be 
applied to the maintenance of the respective legatees, and that the accumu- 
lated surplus is to be added to the respective shares, or the direction with 
no word regarding accumulations, should tend to vesting. Fox v. Fox, 
L. R. 19 Eq. 286; In re Turney, [1899] 2 Ch. 730; Jn re Williams, 
supra. See O’Hare v. Johnston, 273 Ill. 458, 113 N. E. 127; Deacon v. 
Trust Co., 271 Mo. 669, 197 S. W. 261. Cf. Butcher v. Leach, 5 Beav. 
392; In re Ashmore’s Trusts, L. R. 9 Eq. 99; In re Wintle, [1896] 2 Ch. 
711. See, contra, Wilson v. Knox, supra, 359; In re Hume, [1912] 1 Ch. 
693, 699. See 10 Harv. L. Rev. 315. The whittling of the rule runs 
counter to the decided leaning toward vesting; and the refining creates 
confusion by making every case a precedent. As a result the rule is 
applied with difficulty, and is easily evaded. The principal case is clear 
and correctly decided. In re Williams, supra. 


LIBEL AND SLANDER —-CRIMINAL LIBEL — PRIVILEGE — LETTER TO MaAs- 
TER OF LopcE IN DEFENSE OF LopGE CHARGES PRIVILEGED. — The accused, 
a Mason, on being charged with a violation of the rules of the order, in 
defense of his conduct sent the master of his lodge a letter containing 
libelous remarks about his own wife. The master, on receipt of the letter, 
made its contents public. The accused was indicted for criminal libel and 
found guilty. Held, that the communication to the lodge was privileged. 
Exception sustained. State v. Drake, 115 S. E. 297 (S. C.). 

The defense of privilege is available in a criminal proceeding for libel. 
See Opcers, LisEL AND SLANDER, 5 ed., 472. Occasions which are regarded 
as privileged in a civil suit are also considered privileged in a criminal 
prosecution. Regina v. Veley, 4 Fost. & Fin. 1117; Comm. v. Featherston, 
9 Phila. (Pa.) 594; Comm. v. Pavitt, 2 Del. Co. (Pa.) 16; Graham v. State, 
6 Ga. App. 436, 65 S. E. 167; s. c., 7 Ga. App. 407, 66 S. E. 1038. Pub- 
lications by a member of a church or lodge concerning the conduct of a 
fellow-member or an official, if made in good faith to the members of the 
organization and in an honest endeavor to serve that body, are privileged. 
Graham v. State, supra; Redgate v. Roush, 61 Kan. 480, 59 Pac. toso. See 
NEWELL, SLANDER AND LIBEL, 3 ed., 492. The privilege should not extend 
to publications that impugn the character of a non-member. Coombs v. 
Rose, 8 Blackf. (Ind.) 155. Contra, Etchison v. Pergerson, 88 Ga. 620, 15 
S. E. 680. If the prosecutrix had previously libelled the accused, the prin- 
cipal case might be rested on the broad ground that the communication 
was made in self-defense. Comm. v. Pavitt, supra. See NEWELL, SLANDER 
AND LIBEL, 614 et seg. Again, there is the argument that public policy 
might forbid the indictment of a husband for defamation of his wife. State 
v. Edens, 95 N. C. 693. Contra, Stayton v. State, 46 Tex. Cr. App. 205, 78 
S. W. 1071. However, a court would do well to hesitate before extending 
the doctrines of qualified privilege to a situation such as that in the principal 
Case. 
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PARDON — EsFect oF FRaAuD— CANCELLATION.—A, having been tried 
in X county and sentenced to imprisonment, was granted an unconditional 
pardon by the Governor. A bill in equity was brought by the Attorney- 
General to cancel the pardon because of fraud on the Governor. The 
court cancelled the pardon and A, being in custody under the mittimus 
issued for his imprisonment, sued out a writ of habeas corpus pleading 
the benefit of the pardon. The proceeding was dismissed on the ground 
that the pardon was void for fraud, and the petitioner was remanded to 
custody. A later petitioned for a writ of habeas corpus setting up the 
pardon and denying the validity of the cancellation. The lower court 
ordered the release of the prisoner. Held, that a pardon obtained by 
fraud is void and may be cancelled in equity at the suit of the public 
prosecutor. Reversed. Rathbun v. Baumel, 191 N. W. 297 (Iowa). 

A pardon becomes operative on delivery and is then irrevocable. Ex 
Parte Reno, 66 Mo. 266. Nevertheless, the question remains whether it 
can be treated by the courts as void or can be cancelled by judicial pro- 
ceedings. The pardoning power in this country is vested in the executive 
by constitutional provisions. See Iowa Constirution, Art. 4, § 16. 
Its exercise is not subject to control or review by the other branches of 
government. See Ex parte Garland, 4 Wall. (U. S.) 333, 380; Ex parte 
Rice, 72 Tex. Cr. R. 587, 596, 162 S. W. 891, 900. By statute in England a 
judge is required to disallow a pardon if he finds the representations by 
which it was procured to have been false. See 27 Epw. III, c.2. See 
4 Brack. Comm., 400. This statute has not been enacted in Iowa; and it 
appears not to be a part of the common law of this country, especially 
since the function of pardoning is, by constitutional provision, exclusively 
executive. See Comm. v. Halloway, 44 Pa. St. 210, 219; Knapp v. Thomas, 
39 Ohio St. 377, 385. In view of the above considerations, it would seem 
hardly justifiable to treat a pardon as void in habeas corpus proceedings. 
Knapp v. Thomas, supra; In re Edymoin, 8 How. Pr. (N. Y.) 478. . See 
Terr. v. Richardson, 9 Okla. 579, 590, 60 Pac. 244, 247. Contra, Rosson 


v. State, 23 Tex. App. 287, 4 S. W. 897; Comm. v. Kelly, 9 Phila. (Pa.) 
586. See Comm. v. Halloway, supra, 219. See 1 BisHop, CRIMINAL 
Law, 8 ed., §§ 905, 906. In cancelling a pardon the principal case stands 
alone. It has been suggested in England that the Crown itself might 
proceed to have a pardon annulled through a scire facias. See Howard’s 
Case, T. Raym. 13. But in the present case not even the majority viewed 
the Attorney-General as representing the Governor. 


PROHIBITION — WHETHER MAINTAINABLE WHERE OTHER REMEDY 
Exists. — After the close of a trial, the relators published remarks con- 
cerning the conduct of the judge which would have been contemptuous 
only if published during the course of a trial. Contempt proceedings 
were instituted therefor, the relators were found guilty, and a day was 
set for sentence. The relators now apply for a writ of prohibition. No 
appeal was possible. Held, that the writs of habeas corpus and certiorari, 
though available, are inadequate remedies for the relators. Writ granted. 
Van Dyke v. Superior Court of Gila County, 211 Pac. 576 (Wis.). 

For a discussion of the principles involved, see NoTEs, supra, p. 863. 


SALES — Risk oF Loss — SALE oF PorTION oF UNpiIvipeD Mass. — The 
defendants sold 120,000 gallons of oil to the plaintiffs, being part of a 
larger quantity then lying in a certain tank belonging to a storage company. 
The storage company issued a delivery warrant undertaking to deliver this 
amount to the plaintiffs’ order, which warrant the defendants delivered to 
the plaintiffs. Subsequent to the plaintiffs’ acceptance of the warrant, but 
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before the quantity purchased had been severed from the bulk, the oil 
deteriorated in quality. Held, that, regardless of any question of the 
passing of title, the risk of loss passed to the buyers upon acceptance of 
the delivery warrant. Sterns, Ltd. v. Vickers, Ltd., [1923] 1 K. B. 78. 
Risk of loss generally attends title in the absence of an express agree- 
ment to the contrary. See WILLISTON, SALES, § 301. At one time the 
English courts deemed it possible to pass property to a portion of an 
undivided mass. Whitehouse v. Frost, 12 East, 614. In view of later 
cases, however, this decision must be regarded as no longer law. 
Austin v. Craven, 4 Taunt. 644. See BENJAMIN, Sates, 6 Eng. ed., 
378n. It is impossible to accomplish fully the intention of the parties, 
for title can not pass to unspecified goods. Section 16 of the Sale of 
Goods Act may inferentially be taken to reach this result. See 
CHALMERS, SALE OF Goops Act, 9 ed, 53. The American courts, 
while recognizing this fact, have given effect to the intention of the 
parties to as great an extent as possible by treating the buyer and seller 
in such a situation as tenants in common of the undivided mass. 
Kimberly v. Patchin, 19 N. Y. 330. See Untrorm Sates Act, § 6. 
See 11 Harv. L. Rev. 345. The English courts have never taken 
this step. In view of their attitude it is difficult to ascertain upon what 
basis the Court of Appeal proceeds in placing the loss upon the buyer in 
the principal case. The decision clearly represents a departure from 
heretofore well established principles of the English law of sales. 


STATUTE OF FRAUDS— ORAL RESCISSION OF CONTRACT For SALE OF 
LAND — PAYMENT OF MONEY AS ParT PERFORMANCE. — The plaintiff con- 
tracted in writing to convey land to the defendant. Part of the purchase 
price was paid and the parties then mutually rescinded by parol, substi- 
tuting a new parol agreement involving a different tract of land, the 
money paid to be applied on this second agreement. Upon the defendant’s 
refusal to convey the second tract, the plaintiff sued to recover back the 
consideration paid. The defendant claimed the consideration under the 
prior written contract which he was ready to perform. Held, that although 
an oral rescission is within the Statute of Frauds and invalid, the plaintiff 
by transferring the consideration, had so far acted on the rescission as to 
estop the defendant from pleading its invalidity. McDonald v. Whaley, 
244 S. W. 596 (Tex.). 

When the vendor refuses to perform an oral contract within the Statute 
of Frauds, the purchaser may recover back the consideration paid. 
Whitaker v. Burrows, 71 Hun (N. Y.) 478, 24 N. Y. Supp. 1011; Buck v. 
Waddle, 1 Ohio 168; Durham v. Wick, 210 Pa. St. 128, 59 Atl. 824. In 
the principal case judgment should be for the plaintiff if the rescission is 
valid. In Texas a rescission of a land contract is within the Statute of 
Frauds. Dial v. Crain, 10 Tex. 444. The obligations of the first con- 
tract are still in existence unless the oral agreement is enforceable because 
the buyer so acted in reliance on the rescission and the new agreement 
that the defendant is estopped to set up the Statute. Noble v. Ward, 
L. R. 2 Ex. 135; Barton v. Gray, 57 Mich. 622, 24 N. W. 638. See 1 
Wituiston, Contracts, § 593. It is difficult to see how an estoppel can 
arise in the principal case. The only action taken by the plaintiff was that 
of leaving the consideration with the vendor. This he was already bound 
to do under the written agreement. Further, the payment of all or a 
part of the purchase price will not estop the vendor out of his statutory 
defense. Koenig v. Dohm, 209 Ill. 468, 70 N. E. 1061; Glass v. Hulbert, 
102 Mass. 24; Woolley v. Stewart, 222 N. Y. 347, 118 N. E. 847. See 
BROWNE, STATUTE OF Fraups, 5 ed., §§ 461-5. Nor is the consideration 
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in this case solely referable to the oral contract. Moore v. Terrell, 33 
Ky. L. Rep. 822, 111 S. W. 297; Meisner v. Meisner, 36 Can. S. C. 34. 
See 1 WiuiListon, Contracts, § 494. The parties are, therefore, still 
bound by the written agreement. The decision evades the Statute in a 
hard case by unsound reasoning. 


STATUTES — INTERPRETATION — REFUSAL TO DisturB LocaL Couvurt’s 
CONSTRUCTION OF Porto RIcAN STATUTE UNLESS INESCAPABLY WRONG. — 
The Civil Code of Porto Rico gives no authority to alienate real property 
belonging to a child “except after securing judicial authorization, which 
shall be accorded by the District Court of the Judicial District where said 
property is situated.” (Porto Rico Civ. Cope, § 229, as amended by 1907 
Laws oF Porto Rico, 284) A statute also gives the court “ cognizance 
of the suits to which the maintenance of all kinds of actions may give 
rise, when the parties have agreed to submit the suit to the decision of the 
court.” (1904 Porto Rico Cope Civ. Procepure, § 76.) The next section 
’ provides that “the submission shall be understood to be made . . . by 
the plaintiff through the mere act of applying to the court and filing the 
complaint.” (1904 Porto Rico Cope Civ. Procepure, §77.) A suit was 
brought to establish the nullity of a sale of the plaintiffs’ land while 
they were minors, authority to make it having been obtained in a judicial 
district other than that in which the land was situated. A judgment of 
the Supreme Court of Porto Rico upholding the sale was reversed by the 
Circuit Court of Appeals. Held, that the construction given their local 
statutes by the Porto Rican courts should not be disturbed unless ines- 
capably wrong. Judgment reversed. Diaz v. Gonzales y Lugo, U. S. Sup. 
Ct., Oct. Term, 1922, No. 263. : 

The opinion in the principal case illustrates a very wholesome attitude 
for courts to take in interpreting statutes. Interpretation requires far 
more than an ascertainment of the literal meaning of the statute as a 
detached legal phenomenon. See Roscoe Pound, ‘‘ Common Law and Legis- 
lation,” 21 Harv. L. Rev. 383. It involves a process of remoulding the 
law as it existed prior to the enactment of the statute and of fitting the 
statute into its proper place in the legal order. The closest attention 
should be paid to the jural materials which must be fashioned into one 
harmonious system. With this in mind the Supreme Court has paid great 
deference to the construction placed by local courts upon statutes of lacal 
concern. Nadal v. May, 233 U. S. 447, 454; Villanueva v. Villanueva, 
239 U. S. 293, 209. Cf. Garzot v. De Rubio, 209 U. S. 283. Especially 
is this proper where the court deals with decisions of a court inheriting 
and existing in a different system from that which prevails in the United 
States. See Diaz v. Gonzalez y Lugo, supra. The court rightly adopted 
the not clearly unreasonable construction of the Porto Rican courts rather 
than the more literal one of the Circuit Court of Appeals. 


TrapE Unions—Contracts To Emptoy Onty Union Men — THE 
MASSACHUSETTS RULE AND THE MASSACHUSETTS VIEW OF JUSTIFICATION 
IN Lasor Disputes. — Adams agreed orally to employ only union men. 
He employed the complainant on the understanding that he should join the 
union. The complainant worked as a non-union man. The union and 
the defendants, its representatives, objected, and informed Adams that the 
members of the union would not remain if the complainant continued in his 
employment. The complainant consequently joined the union. The 
defendants then insisted in accordance with a union rule, that Adams 
give work in the order of a list at the bottom of which the complainant 
appeared. As a result, the complainant was laid off. A bill praying an 
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injunction and damages was dismissed. Held, that the defendants’ insist- 
ance on Adams’ observation of his agreement and on the enforcement of 
the union regulations was not illegal. Decree affirmed. Ryan v. Hayes, 
137 N. E. 344 (Mass.). 

The courts, ceasing to hold all strikes illegal, developed the principle 
that a strike is not illegal if its object justifies it. De Minico v. Craig, 
207 Mass. 503, 94 N. E. 317. See Vegelahn v. Guntner, 167 Mass. 92 
104, 44 N. E. 1077, 1079. See Hotmes, Cottectep Lecat Papers, 117. 
Cf. King v. Journeymen Tailors of Cambridge, 8 Mod. 10. The Massa- 
chusetts courts have held a jurisdictional strike legal. Pickett v. Walsh, 
192 Mass. 572, 78 N. E.. 753. A strike to compel the discharge of a 
home helper on piece work is legal. Minasian v. Osborne, 210 Mass. 250, 
96 N. E. 1036. A strike because of an employer’s failure to keep an 
engagement to discuss a closed shop agreement is also legal. Walton 
Lunch Co. v. Kearney, 236 Mass. 310, 128 N. E. 429. A union’s and 
employers’ enforcement of a closed shop agreement is likewise legal. 
Hoban v. Dempsey, 217 Mass. 166, 104 N. E. 717; Shinsky v. O'Neil, 
232 Mass. 99, 121 N. E. 790. Contra, Berry v. Donovan, 188 Mass. 353, 
74 N. E. 603. Nevertheless, the court will enjoin a strike to organize a 
closed shop. Plant v. Woods, 176 Mass. 492, §7 N. E. torr. Cf. Comm. 
v. Hunt, 4 Met. (Mass.) 111. The principal case, extending Shinsky v. 
O’Neil, destroys any lingering vitality of Berry v. Donovan, and demon- 
strates the inconsistency of the two lines of Massachusetts decisions. If 
the object of union action determines its legality, the bargain for the 
closed shop and the strike for the closed shop should be equally legal. 
The courts, moreover, should not approach the bargain in a less hostile 
spirit than the strike. There is no substantial economic difference between 
the action of a union which secures and enforces a bargain under pressure 
of its bargaining power, and the action of a union which must threaten a 
strike or strike to secure a similar arrangement. Confusion on these 
points furnishes a strong argument for the California rule. Parkinson 
Co. v. Building Trades Council, 154 Cal. 581, 98 Pac. 1027. See 34 
Harv. L. Rev. 880, 884. / 


VENDOR AND PURCHASER— REMEDIES OF PURCHASER — PURCHASER’S 
Lien AFTER RESCISSION FOR Fraup. — The plaintiff contracted to purchase 
a house from the defendant, paying part of the price and going into posses- 
sion. Soon thereafter, the house settled because of a latent defect in the 
foundation. The plaintiff brought a bill to cancel the contract for fraud 
and to establish a lien on the premises as security for the return of the pur- 
chase price. Held, that since the contract is rescinded, the plaintiff may 
not have a lien on the premises. Decree modified. Mulheron v. Henry S. 
Koppin Co., 190 N. W. 674 (Mich.). 

The court in the principal case followed another recent Michigan case, 
which decided that when a purchaser rescinds a contract a lien does not 
attach in his favor. Van Hoene v. Barber, 215 Mich. 538, 184 N. W. 526. 
That case was based largely on a similar holding in New York. Davis v. 
Rosenzweig Realty Co., 192 N. Y. 128, 84 N. E. 943. The New York de- 
cision has been soundly criticized. See 22 Harv. L. Rev. 64; 15 Harv. L. 
Rev. 238; 9 Harv. L. Rev. 486. The court finds it difficult to establish a 
lien without a contract. But it is a fair assumption that the purchaser 
elects to terminate the contract only on the condition that he is sure to 
recover his money. The court fails to realize that the lien does not depend 
on the continuance of the contract but on the necessity of doing full justice 
between the parties, once the equity power of the court is brought into 
action. Whitbread & Co., Ltd. v. Watt, [1902] 1 Ch. 835; Rose v. Watson, 





892 HARVARD LAW REVIEW 


1o H. L. Cas. 672. See 22 Harv. L. Rev. 64. The weight of authority is 
contrary to the principal case. Syck v. Hellier, 140 Ky. 388, 131 S. W. 30; 
Wolfinger v. Thomas, 22 S. D. 57, 115 N. W. 100. Cf. Ihrke v. Continental 
Life Ins. & Invest. Co., 91 Wash. 342, 157 Pac. 866. See North v. Bunn, 
122 N. C. 766, 769, 29 S. E. 776, 777. See 2 Biack, Resciss1on & CANCEL- 
LATION, § 694. 


WorKMEN’s COMPENSATION Act — CONSTRUCTION — INFANT BOUND By 
ELecTIon To ComME UNDER THE Act. — An infant employee, legally entitled 
to work, sues for being injured by machinery left unguarded by the employer 
in violation of the Factory Act. Under the Workmen’s Compensation Act, 
an employee who does not affirmatively reject the act is held to come within 
its provisions and to have surrendered all other remedies. (1922 Nes. Comp. 
St., § 3034.) Held, that an infant’s election to come within the provisions 
of the Workmen’s Compensation Act is not voidable and bars any action 
(Neb. _ Factory Act. Navracel v. Cudahy Packing Co., 191 N. W. 659 

Neb.). 

The employer’s obligation under an elective Workmen’s Compensation 
Act is in a sense contractual. See BrapBurRY, WORKMEN’s COMPENSATION, 
3 ed., 85, 86. It has been held that an infant may at any time disaffirm the 
contract and seek his common law remedy. Moore v. Hoyt, 116 Atl. 29 
(N. H.). The weight of authority is; however, with the principal case in 
reaching a contrary conclusion. Undoubtedly the legislature can give 
minors the same power to contract as adults. Dickens v. Carr, 84 Mo. 658. 
Some Workmen’s Compensation Laws expressly place the infant employee 
on the same plane as an adult. Lutz v. Wilmanns Bros. Co., 166 Wis. 210, 
164 N. W. 1002. Usually there is no such provision but the same result 
is reached by implication. Gilbert v. Wire Goods Co., 233 Mass. 570, 124 
N. E. 479; Chicago R. I. & P. Ry. Co. v. Fuller, 105 Kan. 608, 186 Pac. 
127; Rhodes v. J. B. B. Coal Co., 79 W. Va. 71, 90 S. E. 796. True, a gen- 
eral statute is not usually construed to deprive infants of their common law 
protection. See 1 Parsons, ConTRACTS, 6 ed., 334. But the whole scheme 
of the Compensation Acts is one of mutual concessions by employer and 
employee. See Hyett v. Northwestern Hospital, 147 Minn. 413, 415, 180 
N. W. 552. The system is elective not because the legislature doubts the 
wisdom of compulsory compensation but to avoid possible constitutional 
difficulty. See Jeremiah Smith, “ Sequel to the Workmen’s Compensation 
Acts,” 27 Harv. L. REv. 235, 248. Consequently, a construction making 
an election binding on infants and adults alike seems reasonable. Cf. Town- 
ship of Bordentown v. Wallace, 50 N. J. L. 13, 11 Atl. 267. The broad pur- 
pose of the Act in giving an exclusive remedy is such that the infant’s 
election to come under the Act bars not only his common law action but 
the parent’s separate remedy for loss of services. Hilsinger v. Zimmer- 
man, 193 Iowa 708, 187 N. W. 403; Hartman v. Unexcelled Mfg. Co., 93 
N. J. L. 418, 108 Atl. 357; Adkins v. Hope, 81 W. Va. 440, 94 S. E. 506. 
Contra, King v. Viscoloid Co., 219 Mass. 420, 106 N. E. 988. 
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BRACTON DE LecipuS ET CONSUETUDINIBUS ANGLIAE. Edited by George 
E. Woodbine. New Haven: Yale University Press; London: Hum- 
phrey, Millford. 1922. Vol. II. pp. xi, 440. 


The first volume of Dr. Woodbine’s edition of Bracton, the volume 
which appeared in 1915, deals with the manuscripts and their pedigree and 
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the problem of the addiciones. In this second volume the learned editor 
presents us with the first instalment of the Latin text of the treatise — 
about one-third (ff. 1-159b) of the whole; he will give us the remainder 
of the text in succeeding volumes. The concluding portions of the work 
will contain the editor’s own commentary on the complete text as well as 
his introduction. Thus we must wait for some time before we shall be 
able to read what will undoubtedly prove to be a full and enlightening 
treatment of the many legal and historical problems connected with the 
most important treatise on English law produced in the middle ages. One 
does not question Dr. Woodbine’s wisdom in postponing till the end his 
own original contribution to Bractonian literature: only after he has 
minutely studied the manuscripts and formed the complete text of the 
treatise will he be enabled to give us his mature thought. 

In preparing a new text of the famous De Legibus et Consuetudinibus 
Angliae the editor has held before him as his main aim the formation of 
a text which shall correspond as nearly as possible with the one which 
Bracton himself actually wrote. The difficulties in the way of the suc- 
cessful completion of such a project are apparent to anyone who has 
concerned himself with the thorny problems raised by the state of the 
existing manuscripts. Many of these problems have been considered by 
the editor in the first volume of the work: and every reader of the present 
volume should peruse the earlier one with great care. For present purposes 
it will be sufficient to remark that Dr. Woodbine has reached the con- 
clusion that no existing ms. — not even the Bodleian “ Digby ” codex — can 
claim to be a direct copy from the original, a view which is somewhat at 
variance with opinions expressed by Maitland in his Bracton and Azo. 
Dr. Woodbine distinguishes four families of mss., and holds that one of 
them can be traced back to a copy that had been made from an early, and 
not fully revised, draft of Bracton’s own original manuscript. 

In the midst of his sea of editorial difficulties Dr. Woodbine rightly 
contends, in the preface to the present volume, that the presentation of a 
text of the treatise which shall be, as nearly as may be, the one which 
Bracton left “ does not at all necessarily mean the making of what might 
be considered the best text from the standpoint of law or history or lan- 
guage, on the basis of everything and anything, which may be found in 
any and every ms. All of the mss. have been emended in places more or 
less numerous to make better, or supposedly better, sense or grammatical 
construction . . . [The] original cannot be reconstructed merely by emenda- 
tions and arbitrary selections, from the variant readings . . . [For] at 
least the larger portion of the text there are three principal traditions. 
It is on the basis of these traditions, and not on the readings of individual 
Mss., that the restoration of the original text must rest.” In conformity 
with these views Dr. Woodbine has selected eleven Mss. and used them 
throughout as the representatives of the three main traditions; while at 
the same time he has occasionally referred to other mss. He has made 
no attempt, however, to give all the variant readings in all the mss. col- 
lated, quite properly holding that “ the recording of all the variant readings 
of all the mss. used would make an unwieldly mass of immaterial facts as 
unnecessary as it is undesirable.” Where the mss. have permitted it, Dr. 
Woodbine has preserved the text of the printed editions. In general, 
however, the present text of ff. 1-159b differs materially, in many places, 
from the texts formed by earlier editors. This will not occasion surprise 
to those who are already aware of the badness of the previous editions. 

As an illustration of the great importance which attaches to Dr. Wood- 
bine’s researches in the text of Bracton one may instance the famous pas- 
sage in regard to the King on f. 34. The authenticity of the passages, 
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wherein there is a repetition and expansion of Bracton’s doctrine that the 
King is under God and the law (f. 5 b), has been much disputed. Mait- 
land reached the conclusion that the disputed passage on f. 34 was “no 
part of the original text” and that it could hardly have been written by 
Bracton himself in the margin of his manuscript (Bracton’s Note Book, 
Vol. I, pp. 29-33). After an elaborate investigation Dr. Woodbine has 
confirmed this view (see the first volume of his edition of Bracton, pp. 252, 
328-333). To Dr. Woodbine the disputed passage —the so-called addicio 
de cartis—#is indeed a very old addition to the original manuscript, and 
yet an addition which cannot be safely attributed to Bracton himself. In 
the present volume the passage in question will be found in angular 
brackets, the editor’s device to indicate that the words form an “ addicio 
or doubtful passage.” It is worthy of notice in this connection that in 
his essay on Proceedings against the Crown (1216-1377), published in the 
sixth volume (1921) of the Oxford Studies in Social and Legal History, 
edited by Professor Sir Paul Vinogradoff, Dr. Ehrlich gives his reasons 
for treating the disputed passage on f. 34 as Bracton’s own (see the note 
On pp. 202-206). 

Much might be written in praise of the skill and learning which Dr. Wood- 
bine ‘has brought to bear in the production of a scholarly text of the earlier 
portion of Bracton’s treatise. We need only to remark, however, that the 
great undertaking of securing an edition worthy of the highest critical 
standards of the day is in the most capable hands. Students of the English 
middle ages will await with much eagerness the appearance of the remain- 
ing parts of the text as well as the editor’s own connected account of the 
bearing of Bracton on the history of legal institutions. - 


H. D. HAzettIne. 





TRAITE DE Droir CONSTITUTIONNEL. By Léon Duguit. Second Edition. 
Paris: E. de. Boccard. Vol. I (1921) pp. xi, 593; vol. II (1923) 
Pp. 7109. 

For the American lawyer, the first two volumes of this projected four- 
volume Treatise on Constitutional Law will possess two points of 
general interest. The first is the emphasis upon a close interrelation be- 
tween law and the other social sciences. The author not only insists that 
laws (juridical norms) are merely social norms (moral or economic) with 
an organized sanction, but he also quotes and relies upon sociologists, 
anthropologists, and psychologists — not as much as one could wish, per- 
haps, but sufficiently to form a contrast with our legal literature. With 
us, however, the trouble is not alone with the text-writers but with the 
legal profession. It is difficult to imagine an American lawyer, brought 
up on his paste-pot compendium of 15,000 citations, consulting seriously 
a text-book on contracts which develops its theory of juridical acts out of 
William James’ psychology. M. Duguit has done just that, and whether 
or not one agrees with his conclusions, the attempt is to be commended. 

The other point is the wide range of legal topics covered. Contracts 
and other juridical acts, torts, crimes, persons, corporations, as well as 
the nature of law and of the state, are dwelt upon. The first volume is, 
in short, devoted to what would be called in Anglo-American legal litera- 
ture, “ jurisprudence.” This is no mere vagary. The author emphatically 
rejects the ancient separation between “ public” and “ private ” law, and 
thus the two tend to become fused, the distinction being analytical rather 
than functional. In American legal literature, “ public law” has too long 
been treated as alien soil. 
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The second volume, which is devoted more exclusively to “ Constitu- 
tional Law” in the American sense, contains M. Duguit’s doctrine that 
the state is neither more nor less than “a codperation of public services 
organized and controlled by governmental agent.” (II, 54). This con- 
ception is probably M. Duguit’s most substantial contribution to political 
theory. It is rather startling to be told that the state is not an omnipotent 
sovereign but merely a huge public service company, which, traditionally, 
supplies us with war, policemen, and justice, and more recently with postal 
service, medical service, etc. Here realism overshoots its mark. After 
all, is there not something in the emotional reflex of loyalty, patriotism, 
civic responsibility, which quite transcends our feelings toward the post- 
master or the street-car conductor? M. Duguit partly counteracts the 
startling implications of his doctrine by pointing out that one of the pur- 
poses of governmental action is to preserve free indrvidual activity, and 
by stating emphatically that since continuity of public service is essential, 
a strike of public employees is a “ juridical impossibility.” Incidentally, 
it is gratifying to note that his definition of “ public service” is no more 
precise than ours. 

Time after time the author dismisses the theories of others as “ purely 
metaphysical.” Yet in more than one instance he substitutes something 
which is scarcely less metaphysical than that which he condemns. One 
feels in such cases that one has traded a silver dollar for a paper dollar, 
as Ihering put it. Thus, rejecting the analogy between juridical laws and 
mechanical or biological laws (cause and effect), he offers “the social 
norm as a law of purpose, governing the codrdination of individuals form- 
ing a social group, limiting their action, but leaving intact the substance 
of their will.” (I, 20) (Italics ours). This appears to be a metaphysical 
conglomeration of Comte (whom the author frequently quotes with ap- 
proval), Ihering and Kant, the antinomies not being perceived. Again, 
after stating flatly that man has not lived and can not live isolated, (I, 11) he 
defines “ individual acts” (contrasted with “social acts,” which are them- 
selves undefined) as “all acts of a man which would result exactly under 
the same conditions if one imagined the man as living alone. . . .” (I, 25). 
How can one imagine man as living alone if man never has and never 
can? Finally, M. Duguit’s distinction between juridical norms and (other) 
social norms is this: “ A moral or economic rule (régle) becomes a juridical 
norm (principle of law) when there has penetrated into the consciousness 
of the mass of individuals, composing a given social group, the idea that 
the group itself, or those who have the greatest force in it, can intervene 
to repress violations of this rule.” (I, 36) This is an attempt to reconcile 
the Hobbes-Ihering conception of law as based upon force with the Neo- 
Kantian postulate of a free-willing community. In substance, the “ con- 
sciousness of the mass of individuals” seems scarcely less metaphysical 
than Rosseau’s “ general will” or Savigny’s “spirit of the people” (Volks- 
geist), concerning which the late John Chipman Gray shrewdly remarked 
that “the Volksgeist carries a piece of sulphur in its waistcoat pocket 
to ward off rheumatism, and thinks that butchers cannot sit on juries.” 
(The Nature and Sources of the Law, (1st ed.) §209). Jellinek’s 
doctrine of social-psychological sanctions seems a much more realistic 
doctrine. M. Duguit’s chief problem is to combat the “natural law” 
school in France, and in this he is generally successful. 

A more serious defect of M. Duguit’s work, however, is its weakness 
on the analytical side. Much of his fulmination against “ droit subjectif ” 
is believed to be due to his failure to perceive that “droit” has at least 
three meanings: law, a natural right, and a legal right. Even “ droit 
subjectif ” is used sometimes to mean the natural right (which he properly 
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rejects), sometimes the legal right (which he arbitrarily rejects). Two 
examples must suffice. To support his negation of the existence of indi- 
vidual rights, he makes this naive argument: —“ An act contrary to the 
law (? droit) cannot give rise to a right (droit), even by the omnipotence 
of the law (loi).” (I, 157). Again, he argues that infants and lunatics 
do not, merely because their interests are legally protected, possess rights, 
any more than animals have rights because cruelty to animals is legally 
punishable. The difference, obviously, is that the infant can, while the 
animal can not, invoke a legal remedy; and this is all that “legal right ” 
means. 

It is unfortunate that, with his sociological bent, M. Duguit is not 
equipped with the analytical tools of his trade. Legal analysis is as barren 
as the axe that clears away the underbrush for the tiller of the soil; yet 
it performs a necessary function. By this token, M. Duguit’s work is 
a luxuriant virgin forest. 

Epwin W. PatTeERsSON. 





THE TRANSPORTATION Act, 1920. By Rogers MacVeagh. New York: 
Henry Holt & Co. 1923. pp. xxvii, 968. 


This is a serviceable book which depresses one’s soul. We are in debt 
to Mr. MacVeagh for his. labors; his failure to exhilarate us is the fault, 
not of him, but of his material. Here is a “source-book” of the Trans- 
portation Act of 1920—an Act of 48 pages, evoking a compilation of 
its legislative history and entanglements, with some administrative and judi- 
cial interpretations, etc., etc., nearly 1,000 pages! To be sure, the Trans- 
portation Act deals with intricate and stupendous interests (set forth in 
a rather high-flown introduction); but what a light is shed upon the mass 
and the range: of the material that confronts lawyers and courts if a 
“source-book” concerning a single piece of legislation, however far- 
reaching, seems to call for 1,000 pages of relevant material, and apparently 
pays to be published. Professor Macdonald’s “ Documentary Source 
Book of American History ” covers over three centuries (1606 to 1913) in a 
little volume of 656 pages, and Thatcher and McNeal’s “ Source Book for 
Mediaeval History,” from the days of Tacitus to 1500, surveys its ground 
in 619 modest pages. By contrast with the student of American or 
Mediaeval history, what a pitiable thing is the lawyer who, unfortunately, 
has to deal with transportation problems, let alone the “ legislator, traffic 
man, ski~ner, newspaperman, economist, manufacturer, professor, or ulti- 
mate consuming citizen interested in what vitally affects his present and 
(still more) his future,”+—for all of whom Mr. MacVeagh intends his 
“source book.” For Mr. MacVeagh’s massive collection is only one item 
that concerns the lawyer in seeking to master questions that arise under 
the Transportation Act. With lean exceptions, Mr. MacVeagh furnishes 
in this volume only the legislative genealogy of the Transportation Act, — 
various bills, reports, speeches, the sum total of the legislative process which 
brought forth the Transportation Act, with the comments upon the off- 
spring by its pluralistic parents. This is the sheerest beginning of the 
raw material in the disposition of any issue that arises under the Act. 
The judicial background — or foreground — of the Act is not within Mr. 
MacVeagh’s scope. The “welter of decisions” has to be elsewhere ascer- 
tained, and then weighed, sifted, refined, “ distinguished ’””— the whole 
process, in other words, of accommodating past material to new situations, 
all with the usual illusory atmosphere of logical symmetry and consistency. 
And so even a reviewer, eager to praise, can offer only a faint note of 
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gratitude for the labors which brought together in a single volume material 
widely scattered in the uninspiring pages of the Congressional Record and 
committee reports and sundry like sources, — all of which material, doubt- 
less, may be relevant to the inquiries of students of the Transportation Act. 
. It seems supercilious to go into the minutiae of this material by way 
of showing that the reviewer has also paced its tread-mill. The proof of 
the serviceability of this book must ultimately rest in the use that it 
actually affords when one has occasion to turn to it for enlightenment. 
But one observation ought not to be left unuttered. In a source-book of 
documents, references to the source of the “sources” ought not to be 
wanting. A number of the documents and pronouncements set out by Mr. 
MacVeagh are not accompanied by citations. (See for instance, pages 64, 65, 
77, 79, 81, 82, 96, 103, 104, 119, 138, 171). Some of this material is 
particularly inaccessible. Statements by the Secretary of the Treasury, 
by the Railroad Administration, and rulings other than decisions by the 
Interstate Commerce Commission, are not readily traceable. But it is easy 
enough to understand how Mr. MacVeagh occasionally wearied of giving 
chapter and verse in a book which is a collection of chapters and verses. 


PDF: 





RAILROADS: RATES — SERVICE — MANAGEMENT. By Homer Bews Vander- 
blue and’ Kenneth Farwell Burgess. New York: The Macmillan 
Company. 10923. pp. xvii, 488. 


In a recent issue of this Review, Professor Powell suggested the im- 
portance of including in the materials for legal study “some of the 
materials to which the law is applied and which the law shapes.” The 
wisdom of his suggestion is illustrated by this book; for while, as its 
authors frankly admit in their preface, it is not a law book, it presents a 
discussion of the regulation of railroads by governmental authority — prin- 
cipally by the Interstate Commerce Commission — which is certain to be 
of material value to any lawyer having to do with questions or cases 
arising in this field. ; 

As is signified by the title, the discussion. is presented under the three 
principal heads of “ Rates,” “Service,” and “ Management”; and these 
subjects are discussed in the order indicated, a natural arrangement follow- 
ing the development of the regulatory authority itself. 

The greater part of the book is devoted to the subject of railroad rates, 
since there has been more opportunity for the development of this older 
branch of regulation, and the theories of rate-making and rate-regulation 
are reviewed in a manner calculated to furnish the groundwork necessary 
to a satisfactory understanding of the law applicable to this subject-matter. 

The authors clearly develop the fundamental problem which is involved 
in the regulation of railroad rates. For, since these rates have not been 
adjusted mathematically, but, on the contrary, have, in large measure, 
responded to the commercial conditions in the country, a regulating 
tribunal is confronted with the dilemma of either recognizing such com- 
mercial conditions as a potent factor in arriving at decisions, or basing 
decisions on principles which tend to destroy established commercial rela- 
tionships, and thereby create serious economic disadvantage in the process 
of readjustment to the new scheme of things. There is no doubt that 
the decisions of the Interstate Commerce Commission, as is evidently 
recognized by the authors, clearly tend in the direction of graduating rates 
with reference to service rendered, and it is believed that not only is this 
required by the decisions of the courts, but that no other rule is consistent 
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with the spirit and purpose of the rate provisions of the Interstate Com- 
merce Act. Otherwise the Commission’s authority would not be exercised 
to correct the improprieties of rate adjustments initiated by the railroads, 
but the Commission itself would become the rate-making authority, with 
no standards to guide it except its own judgment as to the commercial 
favors which it thought wise to accord to different communities. Such a 
power is inconsistent with the theory of American institutions and would 
be dangerous in the extreme. It is clearly contrary to court decisions; 
but in accepting the limitations which necessarily result, it seems inevitable 
that rate regulation must proceed along more or less academic lines, a 
conclusion which carries with it its own criticism upon rate regulation. 

The chapter dealing with the subject of service contains a clear expla- 
nation of the difficulties encountered by regulation in this field and the 
reasons which make success more difficult than in the case of rates. There 
is undoubtedly, as pointed out by the authors, a close relationship between 
service and rates, but in their comments on this relationship they seem to 
overlook the important question which has confronted the Commission as 
to whether railroad charges should be split up and applied to the segregated 
portions of the service rendered, or whether a single charge should include 
several distinct services at the option of the patron. Should a certain 
amount of baggage be carried as an incident to the transportation of the 
traveller without specific charge therefor?, Should a railroad spot a car 
on a private siding without any charge other than the general charge for 
the line movement? The questions involved in this problem are not dis- 
cussed with any fulness, although the matter is briefly referred to. It is 
one of the serious problems which must be met in that part of regulation 
which relates to service and rates if a satisfactory adjustment of charges is 
to be accomplished. , 

Under the subject of management there is a discussion of railroad credit, 
valuation, protection of investors, labor disputes, accounts, and consoli- 
dation. Most of these matters are, from the point of view of regulation, 
in an undeveloped condition, so that a conscientious effort to analyze the 
questions involved, such as is found here, is of distinct value. In the matter 
of valuation it is interesting to note the change which seems to be taking 
place in legal theory, transforming a rule that governmental authority could 
not reduce rates to such an extent as to deny the owners of the property 
a reasonable return on the value of the property devoted to public use 
into a rule making the reasonable return the maximum by which the 
reasonableness of rates should be measured. Possibly in this change is 
found one of the reasons for the difficulties which have been encountered 
in the matter of regulation and which have tended to impede the develop- 
ment of the railroads, as Congress apparently realized when it passed the 
Transportation Act, 1920. That Act, as the Supreme Court has indicated, 
constituted a new departure and established a new policy as the basis for 
the regulation of the railroads, making the adequacy of the public service 
the central feature of the system. 

It is this Act, and the various provisions which have been incorporated 
in it with a view to giving vitality to the Interstate Commerce ‘Act and 
effectuating the new purpose of the Government, that constitute, in large 
measure, the immediate occasion for the present publication, since it is 
the avowed purpose of the authors to deal with the subject-matter in the 
light of these new provisions. 

The book does not pretend to be a philosophic discussion of the problems 
of regulation, but perhaps it is of greater value just on that account and 
because the authors have contented themselves with a clear and careful 
summary of conditions as they exist. As has been indicated, this purpose 
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is well carried out, and gives the book an exceptional value to the lawyer 
who intends to advise or practice in this field. It has been reviewed 
primarily with such a lawyer in mind, but it should be said in conclusion 
that it is fortunately free from technical features, and will undoubtedly 
constitute an instructive volume to any person interested in the regulation 
of the railroads. 

Henry Wotr BIKté. 





CASES ON THE Law oF BiLts AND Notes. By Howard L. Smith and Wm. 
Underhill Moore. Second Edition. American Casebook Series. St. 
Paul: West Publishing Co. 1922. pp. xvi, 847. 


While the addition of recent cases has increased the pages devoted to 
decisions from 709 to 799, the new edition is printed on thinner paper. 
The arrangement of topics remains the same, but the editors have inserted 
a large number of cases decided since the appearance of the first edition 
in 1910. Fortunately, it was even possible ‘to include the very recent 
decision in National City Bank of Chicago v. National Bank of the Re- 
public. The previous Illinois case of State Bank v. Mid-City Bank? 
might well have accompanied it. Both cases afford possibilities of vigorous 
class-room argument on the nature of certification and the merits of Dean 
Ames’s theory of Price v. Neal.’ 

Among the other new cases and the points raised by them, the following 
may be mentioned. The introduction prints an interesting case on the 
negotiability of foreign coins and foreign paper money.* There are sev- 
eral recent decisions upon absence of words of negotiability or unusual 
words.5 There are three cases on the important question of the effect of 
a reference in the instrument to a contract. The relation to certainty of 
time of a provision in which sureties authorize extensions without notice to 
them is illustrated by a new and better case’ instead of an older decision. 
Two recent cases on acceleration provisions have been included. The re- 
spective liability of a corporation and its officers where the corporate name 
appears in an unusual place on the instrument in relation to the signatures 
of the officers, receives fuller treatment.® An interesting point is raised 
by Dotson v. Skaggs.° The maker was a joint payee. The note was 
transferred to his co-payee, after indorsement by him and the maker. It 
was held that the co-payee did not thus acquire a right of action against 





1 300 Ill. 103 N. E. 832 (1921). See “Alteration, Certification and Sub- 
sequent Bona Fide Purchase under the Negotiable Instruments Law,” 35 Harv. 
L. Rev. 749; 22 Cor. L. Rev. 260; 31 Yate L. J. 522, 548. 

2 295 Ill. 599, 129 N. E. 498 (1921); noted in 16 Inu. L. Rev. 138; 3 Itt. L. 
BuLL. 177. 

bes The Doctrine of Price v. Neal,” 4 Harv. L. Rev. 297 (1891); J. B. Ames, 
LecTuRES ON LEGAL History, 270. 

4 Brown v. Perera, 182 App. Div. 922, 176 N. Y. Supp. 215 (1918). See 33 
Harv. L. Rev. 259; Herman Oliphant, “The Theory of Money in the Law of 
Commercial Instruments,” 29 Yate L. J. 606; R. M. Perkins, “May a 
Promissory Note be Payable in Foreign Money?” 5 Ia. L. Butt. 211. 

5 Pp. 29-35. 

8 Pp. 72-79. . 

7 Bank of Whitehouse v. White, 136 Tenn. 634, ror S. W. 332 (1016). 

8 Holliday State Bank v. Hoffman, 85 Kan. 71, 116 Pac. 239, 35 L. R. 
A. (N. S.) 390 Ann. Cas. 1912D, 1 (1911); Finley v. Smith, 165 Ky. 445, 177 
S. W. 262, L. R. A. ro1sF, 777 (1015); see Z. Chafee, Jr., “ Acceleration Pro- 
visions in Time Paper,” 32 Harv. L. REv. 747. 

® Pp. 154-158. 

10 77 W. Va. 372, 87 S. E. 460, L. R. A. 1916D, 761 (1915) 
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the maker. Under Acceptance are: the possibility of estoppel through an 
oral acceptance;!! telegraphic acceptance of a draft by the phrase, “ draft 
is good”’;!? and the effect of destruction or failure to return the bill.1® 
Consideration receives a new case on burden of proof.1* Form of Indorse- 
ment shows new cases on the employment of unusual words,!® indorsement 
on the face, on a mortgage, and of part of the instrument.'® The admis- 
sibility of parol evidence on the extent of an indorser’s liability is discussed 
in two new cases.‘7 Dean Ames would have welcomed Gulbranson- 
Dickinson Co. v. Hopkins,* which is conclusive proof of the soundness of 
his criticism +® of section 37 of the Negotiable Instruments Law. The pos- 
sibility of a form of qualified indorsement which will relieve the indorser 
of all liability, even as warrantor, is raised by a Missouri decision.2® Under 
Value, Kelso v. Ellis** covers the ground so satisfactorily that the earlier 
cases of antecedent debts might well have been omitted. Part payment 
before notice and executory promises as value are illustrated by recent 
cases.2”, Notice has one new case, on the effect of dealings in corporate 
paper by an officer of the corporation.2* On overdue paper, Judge Baker’s 
able decision, Wolf v. American Trust & Savings Bank,?* has wisely been 
chosen, but this topic deserves more cases than it receives. The status of 
statutory real defenses since the Negotiable Instruments Law is brought 
out by two conflicting cases.25 In the Price v. Neal *® group, besides the 
case already mentioned, are decisions on the combination of a forged in- 
dorsement with forged drawing,’ overdrafts,?* and forged bills of lading.?® 
The liability of the anomalous indorser is covered by Haddock, Blanchard 
& Co. v. Haddock *° and Orthwein v. Nolker.** The technical topics of 
due diligence bring in several new cases,** and under Discharge appear the 





11 Rambo v. First State Bank of Argentine, 88 Kan. 257, 128 Pac. 182 (1912). 

12 Colcord v. Banco de Tamaulipas, 181 App. Div. 295, 168 N. Y. Supp. 710 
(1918). 

13 Pp, 229-232. 

14 Piner v. Brittain, 165 N. C. gor, 81 S. E. 462 (1914). 

15 Pp. 307-315. 

16 Pp. 319-323. 

17 Pp, 326-331. 

18 170 Wis. 326, 175 N. W. 93 (1919); see 34 Harv. L. Rev. 84. 

19 Reprinted in Brannan, NecoriaBLeE InstrumMENTS Law, 3 ed., 454; 
Brewster’s answer, ibid., 456, is not borne out by the Wisconsin decision. 

20 Ward v. Bowman, 228 S. W. 833 (Mo. App., 1921). See also Miller v. 
Stewart, 214 S. W. 565 (Tex. Civ. App., 1919), p. 727. 

21 224 N. Y. 528, 121 N. E. 364 (1918); see 33 Harv. L. Rev. 272. 

22 Pp. 402, 420. 

23 Colonial Fur Ranching Co. v. First Nat. Bank of Boston, 227 Mass. 12, 
116 N. E. 731 (1017). 

24 214 Fed. 761, 132 C. C. A. 410 (7th circ., 1914) ; see Z. Chafee, Jr., “ Rights 
in Overdue Paper,” 31 Harv. L. Rev. 1104, 1126. 

25 Wirt v. Stubblefield, 17 App. D. C. 283 (1900); Sabine v. Paine, 223 N. Y. 
401, 119 N. E. 849, 5 A. L. R. 1444 (1918). See also First Nat. Bank of Central 
City v. Utterback, 177 Ky. 76, 197 S. W. 534, L. R. A. 1918B, 838 (1917) 
(failure of payee foreign corporation to comply with “doing business” statute.) 

26 See note 3, supra. 

27 U. S. v. Chase Nat. Bank, 252 U. S. 485, 40 Sup. Ct. 361, 64 L. Ed. 675, 
10 A. L. R. r40f. See 31 Harv. L. REv. 304. 

28 Mt. Morris Bank v. Twenty-third Ward Bank, 172 N. Y. 244, 64 N. E. 
810 (1902); Liberty Trust Co. v. Haggerty, 113 Atl. 596 (N. J. Eq., 1921). 

29 Springs v. Hanover Nat. Bank. of City of New York, 209 N. Y. 224, 103 
N. E. 156, 52 L. R. A. (N: S.) 241 (1913). See 32 Harv. L. REv. 560. 

80 y92 N. Y. 400, 85 N. E. 682, 19 L. R. A. (N. S.) 136 (1908). 

81 234 S. W. 787 (Mo., 1921). 

82 Pp, 658 (telephone presentment); 627, 660 (clearing-house presentment) ; 
663, 671, 679, 700, 705. 
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important decisions in Union Trust Co. v. McGinty,* on the liability of a 
surety who signs as a primary party, and London Joint Stock Bank v. Mac- 
Millan & Arthur,®* on the. effect of negligent blanks. Of course, no two 
persons will make the same selection for a casebook, but the editors have 
omitted very few points which, have, to the reviewer’s knowledge, been 
raised by recent cases, within the apparent plan of the book. 

The proof of the pudding is in the eating, and it is practically impossible 
to assess the teachableness of a casebook until one has taught from it. The 
examination of this- book has, however, stirred up some thoughts on Bills 
and Notes casebooks in general. The pedagogical problem is here more 
difficult than in most courses in the law school. The subject has at least 
three different aspects. First, it involves a large number of detailed rules 
on the wording of clauses on instruments, the requirements of due diligence, 
the liability of several types of parties, etc. Secondly, from a functional 
point of view, as was pointed out in a recent review of this book in the 
Yale Law Journal,** the subject is only one subdivision of the general topic 
of credit devices. Its principles may at many points be linked up to those 
of Sales, Personal Property, and Corporations (so far as concerns stock, 
bonds, etc.). Thirdly, the course may be treated analytically for its appli- 
cation of underlying principles of legal and equitable rights and defenses, 
and the interpretation of such general concepts as value, notice, etc. Dean 
Pound has pointed out the confusion which results from the varying mean- 
ings given to these conceptions in different fenced-in fields of the common 
law, as contrasted with the modern civil law, where a principle which 
runs through several subjects has come in the course of centuries. to be 
treated as a unit. 

The first of these aspects must not be despised. Many of the rules of 
Bills and Notes a lawyer must know thoroughly, for there will be little 
time to look them up in the unreasonably short “reasonable time ” which 
is allowed him in the excitement of dishonor. And Mr. Dooley’s great 
educational principle, “It doesn’t make much difference what you study, 
so long as you don’t like it,” is admirably exemplified by the technical por- 
tions of this course. Nevertheless, although the grammar, as it were, of 
the subject has to be ‘earned, and perhaps two months must be consumed 
in familiarizing the students with the nature of the instruments and the 
relations of the parties, it is important to leave these dry details behind as 
rapidly as possible, and enlist the interest of the students in the hot con- 
troversies caused by forgery and fraud, or the equally vigorous combats 
between inconsistent theories upon the legal status of a thief in possession of 
bearer paper, the validity of acceleration provisions, the place of negligence 
in this field, and so forth. In some respects this book seems to devote too 
much space to the first aspect, and not to handle so well the second and 
third aspects. While the arrangement is logically analyzed, it results in 
the recurrence of matters of form and what might be called static quality 
at various points throughout the book. Thus, the liability of the anomalous 
indorser, a rather unexciting topic which may easily be treated soon after 
formal requisites, does not appear until two-thirds of the way through, 
and gets fourteen cases. In view of the express provisions of the Act, it 
would seem that the misguided doctrines of the earlier law might best be 
buried in the common grave of an introductory note in fine print before 
the cases construing § 64-2. The stimulating case of Marston v. Allen ** 





33 212 Mass, 205, 98 N. E. 679, Ann. Cas. 1913C, 525 (1912). 

84 [1918] A. C. 777. See “Careless Spaces on Negotiable Instruments,” 31 
Harv. L. Rey. 770. 

35 Roswell Magill, 32 Yare L. J. 518. 

86 “Taught Law,” 37 Am. Bar Ass’n REP. 975, 984 (1912). 

37 8 M. & W. 404 (1841). 
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does not appear, and overdue paper has no separate treatment. The va- 
rious cases of fraud and forgery, instead of being grouped together in rela- 
tion to the rights of the purchaser for value without notice, are scattered, 
some of the most interesting in the last twenty pages. Again, the specula- 
tive mind would prefer to see the cases on the general problem of Price v. 
Neal placed under a conceptual heading indicating that they concern the 
rights of a special type of purchaser for value. The editors have put them 
under a formalistic title, the Liability of Maker and Acceptor, whereas a 
great difficulty of Price v. Neal arises from payment ‘without acceptance; 
and among these cases is sandwiched an entirely unrelated decision on the 
rights of a holder in due course who buys from a payee that is a foreign 
corporation unauthorized to do business in the state. On the business side, 
more could be done to bring modern commercial mechanisms before the 
student. The account of bills of lading by Scrutton, L. J., in Guaranty 
Trust Co. v. Hannay ** would be more profitable than so many cases on 
the effect of various forms of words. Still more regrettable is the evident 
determination of the editors to confine themselves to bills and notes in a 
strict sense. There is no consideration of the negotiability of corporate 
bonds and similar instruments. While this important topic may be logically 
relegated to the course on Corporations, it naturally associates itself with 
the problems of formal requisites and necessarily involves the interpreta- 
tion of the Negotiable Instruments Law. Such a case as Hibbs v. Brown *® 
might have the advantage of fixing the student’s mind at an early point in 
the course upon the important place which the problem of negotiability 
has in the large operations of modern business. 

The business and theoretical aspects of the cases would also be more 
apparent if there were more footnotes. While the editors have wisely re- 
garded the annotations to the Negotiable Instruments Law in Brannan’s 
third edition as a desirable substitute for the insertion of long footnotes 
showing the authorities pro and con, a few significant cases in a note are 
of great assistance to the reading of the instructor, and references to law 
review articles and notes open up new vistas. 

As a practical matter, the editors of a revision find themselves walled in 
by the plates of their earlier book. Still, articles and notes by one of the 
editors *° have been so fertile in their suggestion of new approaches to 
difficult problems of commercial paper, that they raised hopes of a 
different arrangement of cases which would have brought such problems 
into prominence, and subordinated questions of form and procedure to 
the consideration of the place of negotiable instruments in the contemporary 
business world. 

Z. C., Jr. 





Minrmiz1Inc Taxes. By John H. Sears. Kansas City, Mo.: Vernon Law 
Book Co. 1922. pp. xii, 706. 

FEDERAL INCOME Tax PRoBLEMS,—1922. By E. E. Rossmoore. New 
York: Dodd, Mead & Co. 1922. pp. xxv, 54I. 


Sears on Muinrmizinc Taxes is a much less sensational and more 
lawyerlike book than its rather striking title might suggest. The author 
distinguishes fairly between the avoidance and the evasion of taxes, the 


38 [1918] 2 K. B. 623 (C. A.). 

89 190 N. Y. 167, 82 N. E. 1108 (1907). q 

40 See, for instance, William Underhill Moore, “The Rights of a Remitter 
of a Bill or Note,” 20 Cor. L. Rev. 749; and “Theft of Incomplete Negotiable 
Instrument and Negotiation to a Holder in Due Course,” 17 Cor. L. Rev. 617. 
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former being quite lawful and not unethical, while evasion is contrary to 
law and morals. Pursuing then the subject of a legal and proper avoid- 
ance or minimizing of taxes, the author considers first the preferable form 
of business organization from the point of view of taxation, and makes 
clear in detail the cases in which it is best to organize in the form of 
corporation, partnership or business trust. Incidentally he points out the 
states in which it may be desirable to organize a corporation or a trust 
with transferable shares. 

The author next considers methods of minimizing individual taxes. He 
enumerates as methods to be chosen, prompt payment of taxes; careful 
preservation of records of expenditures in order to get the benefit of all 
reductions in income taxes; the selection of a favorable domicil; the form 
of investment to prevent double taxation or to secure exemption; and the 
incorporating of an estate in order to avoid undue transfer taxes. Invest- 
ment in insurance is recommended as a means of accumulating a compe- 
tence for one’s heirs without paying taxes upon it, and placing the policy, 
with sufficient securities to pay the premiums, in a trust estate. The 
division of family property among members of the family so as to keep 
down surtaxes is also recommended. 

It is believed that these palliatives are quite innocent, not unknown to 
persons who will be benefited by them, and not usually effecting consider- 
able reductions in the amount of taxation; but on the other hand, it is 
very useful to have these methods collected in this way so as always to be 
before the mind of taxpayers and their counsel. The author does not 
exhaustively consider the problems he raises, but his conclusions appear to 
be sound. 

This part of the work covers only the first hundred pages. The remain- 
der of the book consists of a careful and seemingly accurate statement of 
the tax laws of each state. This part is of immense use to investors 
and business men as well as to counsel. The idea of bringing together all 
tax laws and arranging them by a uniform method so that at a glance the 
laws of two states on a particular point can be compared is a very valu- 
able one, and Mr. Sears has done the profession service by this work. Of 
course this synopsis will require correction once at least in two years; but 
as the proper address is given for writing to get the tax laws of each 
state it is easily possible for one who desires to keep the book up to 
date to get the changes promptly, and always to have at hand an easily 
usable conspectus of all the tax laws of the country. The book should 
prove exceedingly useful to the profession. 

Rossmoore on FEDERAL INCOME TAX PROBLEMS is an excellent collection 
of three hundred thirty-six actual problems arising under every important 
section of the Revenue Act of 1921. These problems are simply stated 
and carefully worked out, and each is followed by the appropriate section 
of the Revenue Act. Taken together the problems seem to cover fairly 
well most of the difficult questions that can arise in income tax practice. 
The author is a certified public accountant with illuminating experience in 
the Income Tax Unit, and no one could be better qualified for doing 
the work. 

For lawyers particularly who have been trained in the study of cases 
this book will afford information about the difficulties of the income tax 
in a very usable form. It is accompanied by two excellent indexes which 
together should be a ready guide to the contents. An introduction explains 
the chief differences between the Revenue Act of 1921 and earlier acts, and 
in an appendix the Act itself is printed in so far as it covers the Income 
Tax and the Corporation Tax. The work can not but be of very great 
Practical value to the practicing lawyer. J. H. BEALE. 
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FepERAL Income Tax InpeEx, Vor. I. Compiled by staff of accountants, 
lawyers, and income tax specialists. Newark: Income Tax Index 
Service, Inc., Dec. 31, 1921. pp. xiii, 601. The same, Supplement 
to January 1, 1923. pp. ix, 320. 

FepeRAL Income Tax. By George E. Holmes. 1923 edition. Indian- 
apolis: Bobbs-Merrill Company. 1923. pp. lviii, 1847. ’ 
IncoME Tax PROCEDURE, 1923. By Robert H. Montgomery, C. P. A. 
New York: The Ronald Press Company. 1923. pp. xxix, 1750. 


The lawyer who must know something about the Federal Income Tax 
must own a small library of books on the subject. He must get the 
official publications of the government: Regulations 62, Digest 19, the 
forthcoming annual digest of rulings for 1922, and the current monthly 
bulletins of rulings. These, with constant access to the Supreme Court 
reports and the Federal Reporter, will give him all the sources of knowl- 
edge that exist. 

But he needs in addition an index to these sources which will enable 
him to find his way in the maze of regulations and rulings. Lawyers have 
generally turned for help to one of the many Income Tax services that 
offer. to keep him informed for a consideration. He may now find similar 
aid from the use of the Income Tax Index. This is really several indexes. 
The first is an alphabetical list of subjects, in great detail—the alphabet 
covers 405 pages— with references to the regulations, to rulings both in 
the weekly bulletin and in the cumulative bulletin, and to judicial decisions. 
The regulations used in Volume I are the old Regulations 45, but the 
Supplement adds references to Regulations 62, and by using Part II of 
the Supplement one easily determines the identity or difference in the 
numbered articles, and the supplement, by use of this table, places all 
the matter in Volume I at the service of a searcher using Regulations 62. 

Part II, the second index, is based on sections of the Act; and gives for 
each section of the Act and each regulation reference to the rulings of the 
department. It does not include court decisions, but it does state the 
subject of each ruling, and by use also of the subject index a reference 
can be had to the court decisions. 

Part III is based on the numbered department rulings. As _ these 
are numbered consecutively from the beginning (though not all published), 
it is possible to give for each numbered published ruling its place in the 
weekly and cumulative bulletins. Part IV indexes the rulings by their 
number in the departmental series: thus A. R. M. 100 would be found 
here in the list of Appeals and Review Memoranda, while in Part III it 
would be found under its serial number, 1331. The fact that rulings are 
sometimes cited in one of these ways and sometimes in the other makes 
both indexes necessary. 

Part V is a table of amendments and other changes in the Regulations, 
and Part VI, a similar table of amendments and changes in the rulings. 
Part VII is an alphabetical table of court cases, with reference to section, 
article, and place of publication in the bulletin service. 

The Supplement brings each of these Tables to date. 

The work seems to be well done. Several tests have indicated the care- 
fulness and fullness of the work; and, these qualities being assured, the 
Index is a complete key to the official sources of knowledge of the subject. 


Of the many commentaries on the Income Tax Acts, the works of 
Holmes and of Montgomery have proved the most satisfactory, and have 
been kept alive by annual editions; as the Act becomes standardized 
and the new rulings fewer,-it is to be hoped that one of these elaborate 
and expensive books may serve for at least a biennium. The Act is already 
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fairly well standardized, and the rulings have been so reduced that one 
bulletin a month serves for their publication; but the courts are still up- 
setting our ideas monthly, and the latest information is still necessary. 

Mr. Montgomery is an accountant, Mr. Holmes is a lawyer; and their 
books supplement each other admirably. Mr. Holmes’ book is in form a 
lawbook, with its statement of principles in the text, its authorities in 
footnotes, its carefully prepared appendix of acts and forms, its intro- 
ductory chapter explaining the history and nature of the Act. It is a 
conservative statement of rules and principles laid down by authority. 
Mr. Montgomery’s book is in form a commentary on the Act, which 
appears in the text; and it is illuminated by examples of accounting in the 
difficult places, which are most useful. The author frequently states his 
own opinion of the law — not always flattering,— and he is generous with 
suggestions for amendment. Two or three things which the inexperienced 
lawyer would like to find in these books do not appear in either of them; 
for instance, a suggestion as to the mechanics of receiving the amorphous 
mass of figures of a client and reducing them to the form of the return, 
or advice as to the preferable form for organizing a business, whether as 
corporation, partnership, or trust. 

The lawyer who fills out an occasional small income tax return will not 
need a full library on the subject; but an examination of these two books 
has convinced the reviewer that one who is dealing with the income tax 
on large estates should have constantly at hand both these books, and should 
feel that any investigation is incomplete without an examination of both 
of them. J. H. Beate. 





REMOVAL OF CAUSES From STATE TO FEDERAL Courts. By James Hamil- 
ton Lewis. New York: Clark Boardman Co. 1923. pp. 670. 


This book evidences painstaking industry and can not fail to be helpful 
to the practitioner. The rules are stated with sufficient fullness and in 
satisfactory sequence. The citation of authorities is very full as to de- 
cisions both of the federal and state courts. 

The author has contented himself with attempting to state the result 
of the decisions. These are in conflict in many respects and one might 
wish more emphasis on legal principles and more discrimination between 
those well considered and controlling authorities and other decisions, of 
which there are many, which are not to be relied on. 

A few features of the book call for special reference. 

In Section 37 it is said that to justify removal under Judicial Code, Sec- 
tion 28, the suit must be one in which the rights of the parties can be valued 
in money. A similar statement is made in Section 57. This does not 
seem an accurate statement and is not supported by the cases referred to. 
Section 28 contains no express requirement as to amount involved. It 
does require that the suit be one “of which the District Courts of the 
United States are given original jurisdiction by this title.” Section 24 
defining the original jurisdiction must be referred to. It enumerates in 
“Second” to “ Twenty-fifth” twenty-four kinds of cases of which the 
District Courts are given original jurisdiction in which there is no require- 
ment that any particular amount of money, or that any money be involved. 
Examination of this list, will, I think, show cases that may be brought 
originally in the District Court, in which the rights of the parties can not 
be valued in money. Such cases are removable if brought in the state 
court and appear to be removable under Section 28 (except cases especially 
provided for in Sections 31 and 33). The author recognizes, Section 92, 
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that cases involving patents and copyrights are removable; in Section 96 
that actions against officers of the United States are removable; in Section 99 
that cases arising under the postal laws are removable, and there is no 
question that suits against consuls and vice consuls are removable. Such 
cases seem to be removable under Section 28 regardless of whether the 
rights of the parties can be valued in money. 

In Section 44 statement is made that a proceeding for condemnation 
of land by eminent domain, “ when instituted by or on behalf of a corpora- 
tion” is removable. What requires the suit to be instituted by a cor- 
poration? ‘True if a state is plaintiff there can be no removal for citizen- 
ship, although there may be for a federal question. And such a suit by a 
natural person would be removable. 

In Section 33 the rule is stated that a state statute, providing for revo- 
cation of the license of a foreign corporation if it removes an action 
against it by a citizen of the state, is unconstitutional. While this is a 
correct statement of present law, it would seem of importance to 
understand that J/nsurance Company v. Morse, 20 Wall. 445, Doyle v. Con- 
tinental Insurance Co., 94 U. S. 535, and Security Mutual v. Prewitt, 202 
U. S. 246, held the contrary rule which for many years prevailed; held 
that a state might exclude a corporation (at least one not engaged in 
interstate commerce), from the privilege of doing business within its 
borders, and that the motive of the state for revoking its license was 
therefore immaterial; that its license might be revoked and the courts 
would not inquire into the cause of revocation. Until a year ago this 
was a battle-field with much uncertain ground. The author might well 
have shown that this subject was not rescued from doubt and former 
decisions overruled until February 27, 1922, in the case of Terral v. Burke 
Construction Co. 

I do not see how the statement in Section 39a can be maintained, “ There 
can be no removal to a federal court where the state court had no juris- 
diction of the subject matter or of the parties to the action.” It is 
familiar practice that the defendant may object to the jurisdiction of the 
state court and remove the case to have this objection tried, which may 
be renewed in the federal court and, if sustained, result in dismissal of the 
action. General Investment Co. v. Lake Shore & Michigan Southern Ry., 
Supreme Court, November 27, 1922 and cases cited. See also the author 
at Section 287. 

In Section 79 in speaking of cases removable for federal questions, a 
statement is made that such a case is not removable where it appears that 
the contest will really be upon the facts and not upon the law. This is 
hardly a correct statement. For example, in a suit based on allegation 
that a state law or authority fixing rates of a carrier or other public utility 
results in such inadequate compensation for use of the plaintiff’s property 
as to be an unlawful taking, the contest is obviously upon the facts, but 
clearly within the jurisdiction of the federal courts, either original or by 
removal. More often than otherwise in cases of this kind the whole 
controversy turns on the facts. 

A statement is made in Section 55 that the right of removal is determined 
by the statute in force “at the time when the cause of action accrues ” 
and is not affected by a statute subsequently passed raising the juris- 
dictional limit. The cases cited for this proposition do not sustain it and 
it seems quite obviously wrong. 

The foregoing criticisms, even if well taken, do not prevent the book 
from being of great value to the profession. I am obliged to call attention, 
however, to two recent decisions of the Supreme Court of the United 
States which make a large portion of the book a delusion and a snare 
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unless these decisions are constantly understood and regarded. This is 
not a criticism of the book, but points out what is likely to happen to any 
book treating a subject which is in such a continuous state of flux and 
change as the jurisdiction of United States courts. I refer to the author’s 
discussion of Ex parte Wisner, 203 U. S. 449, and In re Moore, 209 U. S. 
490, which will be found in Section 54 and in a number of other sections. 
The decisions of the Supreme Court in Lee v. Chesapeake & Ohio Railroad 
Co., January 22, 1923, and General Investment Co. v. Lake Shore & Michi- 
gan Southern Ry. Co., November 27, 1922, overrule in every respect 
Ex parte Wisner and In re Moore. It is shown quite conclusively that 
these cases were both wrongly decided. Lee v. Chesapeake & Ohio Rail- 
road Co. settles that in no possible view is the plaintiffs consent effective 
or material in any case. The two opinions demonstrate that the exercise 
of the right of removal rests entirely with the defendant and not on the 
will or acquiescence of the plaintiff; that the provision in Code 
Section 51 requiring original suits in the District Court to be brought 
in certain District Courts is a mere regulation of venue not going 
to the jurisdiction. Lee v. Chesapeake & Ohio Railroad Co. also 
settles a question upon which the District Courts were in discord, 
which is considerably discussed in the author’s work. The case holds that 
removal in every case must be to the District Court “in the district 
where such suit is pending;” that is the District Court of the United States 
sitting in the state and including the county or district where the suit is 
pending in the state court. In Section 108 the author again goes into an 
elaborate treatment of Ex parte Wisner and In re Moore and discusses 
many cases in the lower courts. At other places the author lays down the 
rule, which has no foundation except in the Wisner case, that an individual 
sued where he does not reside or a corporation sued where it is not 
incorporated, by a non-resident plaintiff, can not remove. All the rules 
held in or deducible from Ex parte Wisner and In re Moore are thrown 
in the discard by two decisions made since the book went to print. 


CHarLes W. BuNN. 





JupceE BAKER FouNnbATION Case Stupies. Series 1. By William Healey 
and Augusta F. Bronner. Boston: Published by the Foundation. 1923. 
Cases 1-13." 


To the law student, accustomed to deal constantly with law text and 
court decisions, a request for his attention to the Judge Baker Foundation 
Case Studies may seem unusual. For these cases have nothing directly to 
do with court decisions. They are concerned only by inference with the 
law. They are occupied wholly with the individual and his social conduct. 
Yet they constitute beyond question one of the most worthy offers which 
the science of the study of the individual has yet made to the legal mind. 

Gregory Mantos was a very ordinary little fellow, with an inordinate 
hunger for self expression — the common ailment of those who desire to 
get on in the world. His surroundings were too limited to allow him to 
expand. Hence within a few years he found himself before the Juvenile 





1 The Judge Baker Foundation studies educational, vocational, and conduct 
problems of young people. Particularly is it concerned with the beginnings of 
criminal careers. Its first duty is to the Juvenile Court of the City of Boston. 
These thirteen cases are the first of a series of twenty studies covering a wide 
range of problems of interest to educators, psychologists, psychiatrists, sociologists, 
judges, probation officers, and all who deal with matters involving the adjustments 
of young people. 
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Court on nine different occasions. It is likely that the interests of society 
would have been better served by positive social work to find a channel 
for his self expression not out of keeping with good citizenship, than by 
adding to his inhibitions through a court commitment. 

Six lads, children in years, adolescent in interests, but prematurely adult 
in stature and strength, present through these studies a variety of inducing 
causes for wrong-doing, all closely connected with family conditions. They 
are all seriously delinquent. 

Young Darrant and Jack Long take their places in the series with the 
query “ Why do boys steal?” John Smith exhibits cumulative habit for- 
mation leading to a criminal career. Tom Rainer typifies the light hearted, 
care free little vagabond who runs away; who sings for pennies; who 
steals because he finds himself without money; who begs. for the same 
reason, and without shame. He also is headed for a criminal career. Yet 
he is normal enough —a bright little fellow with good strength. 

These youths are typical of thousands of their kind who appear before 
our criminal courts constantly. Yet they are not unusual young people. 
They are bright, for the most part. They are physically well developed. 
Their ailment, by the old rule of thumb, is just “ cussedness.” But most 
assuredly they do labor under some difficulty— some inducing cause of 
delinquency which the application of our criminal law in no wise serves 
to remove. Beyond a doubt the student of the criminal law must today 
go behind the indictment into the personality of the defendant. Whether 
we like it or not, the application of the criminal law without scientific 
study of the individual charged with the breach, must become increasingly 
unjust and unintelligent. 

No system of corrections can deal with these likeable chaps that does 
not recognize the conjuncture of a system of social service which shall 
reach out toward the boy in an effort to help him in the unfolding of his 
character. Merely to let him alone until he commits a crime is to invite 
disaster, seeing it coming. To protect society adequately it is not enough 
to know that Darrant has committed larceny. It must be known also 
why he did it. To answer the first query with conviction and punitive 
sentence is to stay the lawbreaker for a time: to answer the second is to 
put society in the way of deterring the recidivist. 

The basic observation about the Judge Baker Studies is their insistence 
upon accuracy. At no point need the student fear that assumption and loose 
thinking which characterize so much that passes for mental and physical 
diagnosis of lawbreakers. Each case is a thorough dissection of character. 

It is in the nature of a true contribution to our understanding of crimi- 
nals and of the right development of the laws applicable to their offences, 
therefore, that scientific findings so accurate and so trustworthy should 
be now placed at the disposal of the Bar. 


Rospert W. KELso. 





